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FOREWORD. 

Little  is,  I  think,  known  of  the  ancient  adjec- 
tive law  of  India.  It  is  well  therefore  that  an 
Indian  Lawyer  should  undertake  the  task  of 
telling  us  what  it  was.  He  has,  I  think,  well 
fulfilled  it  within  the  short  compass  of  this 
small  book. 
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Calcutta, 

A      ,  f,  \  ■  John  Woodroffe. 


ANCIENT  HINDU  JUDICATURE 

CHAPTER  I 
LAW  COURTS  AND  THEIR  CONSTITUTION. 

The  paramount  duty  of  the  king  is  the  pro- 
tection of  his  subjects,  which  involves  the 
punishment  of  the  wrong-doer.  The  wrong- 
doer cannot  be  found  out  unless  the  wrong  com- 
plained of  is  ascertained.  The  Smritis  there- 
fore enjoin  on  the  king  the  duty  of  enquiring 
into  such  (Vyavaharas)  ^s^^^fR-  wrongs  himself 
with  the  assistance  of  his  councillors. 

•<^F^rr3^fRq  ^>^^^  ft^^Tt  11^ 
The    king    should   with  the    help  of  learned 
Brahmans  decide   such   (Vyavaharas)  s^^fRT:  in 
accordance  with  the  dictates  of  Smritis,  unruf- 
fled by  temper  or  uninfluenced  by  desire. 

The  law  to  be  administered  is  the  Dharma 
Sastra  subject  to  local  and  other  usages,  which  are 
not  inconsistent  with  the  Sastras.  The  responsi- 
bility for  the  administration  of  justice  rests  pri- 
marily with  the  king,  though  he  may  seek  the 
help  of  some   learned  Brahmans  and  his  minis- 

^  YagDavalkya,  Part  11,  Chapter  I :  v.  I, 
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ters  in  settling  the  dis^pittes^-  The  king  may  per- 
manently appoint  some  learned  persons  called 
Sabhyas  (^*^T:)  as  members  of  a  judicial  assem- 
bly2.  They  must  be  well  versed  in  the  Vedas,  Mee- 
mamsa  (rules  of  interpretation),  grammar,  and 
the  Dharmasastras.  They  must  be  lovers  of  truth 
and  be  absolutely  impartial.  Persons  ignorant 
of  the  habits  and  usages  of  the  country  or  dievoid 
of  character  were  to  be  avoided.'^  They  must 
be  at  least  3  in  number  according  to  Manu  and 
5  or  7  according  to  Brihaspathi.  Manu  and 
Yagnavalkya  insist  on  the  appointment  of 
learned  Brahmans  only  to  such  posts  while  Ka- 
thyayana  allows  the  choice  of  any  of  the  twice 
born  classes  possessing  the  necessary  qualifica- 
tions in  the  absence  of  learned  Brahmans.  These 
appointed  councillors  are  bound  to  advise  the  king 
properly  and  to  enforce  their  decision.  These 
were  also  required  to  come  to  an  unanimous 
verdict  as  far  as  possible.*  Besides  these,  the 
king  may  choose  some  learned  Brahmans  as 
amicus  curice  to  help  him  with  their  advice.^ 
Their  opinion  like  that  of  assessors  may  in- 
fluence the  decision  but  not  control  it.  The 
verdict  of  the  appointed  councillors  like  that  of 

'  Mitaksbara,  Bombay  Editioo,  page  107. 

2  Tag.  p.  II,  Oh.  I :  V.  2. 

3  Brihaspathi. 

*  Kathyayana  and  Narada. 

•  Kathyayana. 
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the  jury  was  binding  on  the  king.  The  appointed 
councillors  were  either  stipendiary  or  honorary 
while  the  nominated  councillors  were  always 
honorary.  Thus  the  court  presided  over  by  the- 
king  consisted  of  his  ministers,  his  chief  priest, 
and  the  permanent  members  of  the  assembly  and 
the  learned  Brahmans  specially  invited  for 
the  occasion.^  The  chief  priest  advised  the 
king  in  the  exercise  of  his  prerogative  of  mercy 
and  regulated  the  punishment  to  be  awarded.'^ 
For  the  sake  of  securing  the  confidence  of  the 
people  in  these  tribunals  the  king  may  invite 
to  the  judicial  assembly  some  respectable  and 
aged  merchants  of  good  family  and  wealth^. 
They  were  permitted  only  to  witness  the  pro- 
ceedings but  not  to  take  part  in  the  deliberations. 
If  the  king  was  unable,  owing  to  his  attention 
being  directed  to  other  activities,  to  take  part 
in  the  judicial  assembly  himself,  he  must 
appoint  a  learned  Brahman  in  his  place.'^  He 
was  called  Pradvivaka  xrr^f^f r^  (one  who  hears 
iirst  both  parties  and  clears  up  their  dis- 
putes). He  was  the  chief  or  president  of  the 
assembly.  This  assembly  constituted  the  highest 
judicial  tribunal  (next  to  the  court  of  the 
king.     In  course  of  time  two  classes  of  courts 

*  Kathyayana. 

*  SoQrifhi  Chandrika,  Mysore  Edition.  V^y.  Kb,  page  32# 
3  Kathyayana. 

*  Yag.  P.  II.  Ch.  I:  V.  3. 
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came  into  existence,  one  class  consisting  of 
courts  constituted  under  the  authority  of  the 
king,  and  the  other  class  consisting  of  tribunals 
constituted  by  the  consent  of  parties  which 
were  therefore  in  the  nature  of  arbitration 
courts.  Agriculturists,  artisans,  traders  and  other 
labouring  classes  were  permitted  to  settle  dis- 
putes concerning  their  professional  interests  by 
tribunals  presided  over  by  men  of  similar  calling 
as  they  were  likely  to  understand  their  own 
disputes  better  than  strangers.  This  was  perhaps 
the  origin  of  several  arbitration  courts  which 
sprang  up  in  later  times.^  Besides  these  sta- 
tionary tribunals  which  held  their  sittings  in 
towns  or  villages,  there  were  some  itinerant 
courts  also.  The  first  class  of  courts  comprised 
in  order  of  rank : 

(1)  The  chief  tribunal  presided  over  by  the 
king  himself  in  the  capital  of  the  province 
or  wherever  he  may  sojourn  and  constitu- 
ted as  above  described. 

(2)  The  court  presided  over  by  the  deputy 
appointed  by  the  king,  called  Fradvivaka, 
and  his  councillors  who  formed  the  judicial 
assembly.  The  authority  was  delegated  to 
them  by   the  king  authorizing   them  in 

writing  or  by  the  handing  over  of  his  seal. 

» 

»  Sukra  Nithi,  Cb.  V,  e.  5,  v.  18. 
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(3)  The  assembly  of  inferior  judges  appointed 
by  the  king  and  invested  with  local  juris- 
diction over  small  towns  or  villages.^ 

The  second  class  of  Arbitration  courts  consist- 
ed of  (1)  ^'T  (Poogha),  (2)?^r^  (Sreni),  (3)5^ 
(Kula)  in  gradation  of  rank.^ 

^  (Poogha)  is  an  association  of  persons 
resident  in  any  town  or  village  drawn  from 
various  castes  and  following  different  profes- 
sions. 

(2)  Srfbr  (Sreni)  is  an  assembly  of  persons  of 
different  castes  or  of  one  caste  following  a 
particular  profession,  such  as  a  guild  of  horse- 
dealers,  betel-sellers,  weavers,  and  shoe-makers. 

(3)  5^  (Kula)  is  a  collection  of  individuals 
who  are  related  as  agnates  or  cognates  or  by 
marriage.^  Kula  being  an  assembly  of  the 
kinsmen  of  the  parties  was  the  lowest  court  of 
arbitration  which  had  to  be  resorted  to  in  the 
first  instance,  a%  they  were  far  more  likely  to 
know  all  about  the  dispute  much  better  than 
strangers.  Next  above  it  was  the  court  of  the 
Sreni,  which  consisted  of  strangers,  but  residents 

•rtof  the  same  locality.  Their  decision  was  likely 
to  give  better  satisfaction  to  the  defeated  suitor 
;as  tending  to  remove  any  taint  of  partiality 

^  Sm.  Ch.p.  41. 

•  Narada  and  Yag.  p.  II,  Ch  1.  y,  30. 

3  Mit.  page  130. 
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'Which  might  attach  to  the  decision  of  the  Kula. 
Highest  of  these  was  the  Poogha  which  was 
perhaps  the  most  cosmopolitan  in  constitution. 
The  judicial  assembly  appointed  by  the  king  as 
well  as  the  supreme  court  of  the  king  in  council 
supervised  I  the  work  of  these  arbitration 
courts.^ 

Both  these  sets  of  tribunals  had  their  own 
ministerial  officers  also  to  carry  on  the  work 
of  the  courts.  They  were  (1)  iT'T^i  (Ganaka) 
the  accountant  who  computed  the  sums  due 
and  prepared  decrees  (Nirnaya  Pathra)  ;  (2) 
^^  (Lekhaka)  the  scribe  who  wrote  out  the 
pleadings  for  the  parties ;  (3)  the  sequestrator 
who  took  care  of  the  property  seized  ;  (4)  ^F^^TT^ 
(Sadhyapala)  the  summoner  who  enforced  the 
attendance  of  parties  and  (5}  sometimes  the 
moderator  who  supervised  the  entire  pro- 
ceedings and  discoursed  on  morality  to  the 
edification  of  the  parties,  judges,  and  the  officers 
of  the  court.^  The  members  of  the  assembly 
gave  their  opinion,  the  president  pronounced 
his  decision,  and  the  king  enforced  the  decree.^ 

Similar    in    composition    were  the   inferior 

tribunals  in  each  of  the  various  sub-divisions 

lof    the    province.    According    to    the    Artha^ 

^   Mit.  page  132.  ^  Sm.  Cb^  paee  3&. 

'  Bribaspatbi 
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Sasthra  each  province  was  divided  into  a 
Sangrahana,  a  Kharvatika,  a  Dhronamukha 
and  a  Sthaniya.  A  Sangrahana  was  the  centre 
of  a  group  of  |10  villages;  a  Kharvatika  of  200 
villages  ;  a  Dhronamukha  of  400  villages  ;  and 
a  Sthaniya  of  800  villages.  It  is  surmised  that 
a  Sangrahana  was  the  lowest  unit  of  village 
administration  and  that  20  Sangrahanas  were 
formed  into  a  sub-division  called  Kharvatika 
and  that  20  Kharvatikas  constituted  a  district 
called  Dhronamukha,  and  (Sthaniya)  a  province 
consisted  of  two  such  districts.  In  each  of 
these  units  of  administration  commencing  from 
the  slowest,  similar  sets  of  tribunals,  each 
consisting  of  3  judges,  were  constituted  for 
carrying  on  the  administration  of  justice.^ 

Kautilya's  Artha  Sasthra  describes  two  classes 
of  courts  called  v^^^q  and  «#)U^«#>^^^  Dhar- 
mastheeya  and  Kantaka  Sodhana  as  prevalent 
at  that  time.  The  Dharmastheeya  courts  were 
the  regular  civil  courts  which  had  jurisdic- 
tion over  the  administration  of  civil  and  cri- 
minal justice,  in  respect  of  ordinary  matters. 
The  Kantaka  Sodhana  which  consisted  of  3 
Commissioners  (sr^R:  Pradestaras)  seem  to 
have  exercised  special  jurisdiction  over  matters 
of   commerce-   and    industry  and    prevention 

'  Mr.  Sama  Sastry's  translation  of   Artha  Sastra,  Book 
III,  Ob.  I.  V.  I.  Book  II  Ch.  I.  v.  163. 


6  *        ANOIBNT    HINDU   JUDICATURE.  [CHAP.  I. 

of  breach  of  the  peace  and  determination  of 
grave  offences  against  the  State.  They  saw 
to  the  enforcement  of  contracts  among  arti- 
sans and  to  the  regulation  of  their  wages 
and  kept  constant  vigilance  over  the  detection 
and  prevention  of  heinous  crimes.^  These  tri- 
bunals are  not  referred  to  in  the  Manu  Smrithi 
as  such  courts  of  exclusive  jurisdiction  appear  to 
have  sprung  up  later  with  the  further  advance 
of  civilisation  and  consequent  spread  of  com- 
merce and  industry.  The  Manu  Smrithi  simply 
refers  to  some  of  these  disputes  as  matters  for 
the  decision  of  the  king. 

Brihaspati  divides  courts  into  four  classes, 
viz.,  (1)  moveable  courts,  (2)  stationary  courts,  (3) 
courts  deriving  authority  from  the  king,  and  (4) 
courts  presided  over  by  the  king  himself.  He 
mentions  3  kinds  of  itinerant  courts,  viz.,  one 
in  the  forests  for  the  benefit  of  foresters,  one 
among  the  caravanserai  merchants,  and  one 
among  military  men.  The  court  presided  over 
by  the  king  himself  may  be  stationary  or 
moveable.  It  may  be  held  wherever  the  king 
may  sojourn.  The  other  courts  were  all 
stationary  .2 

According  to  Bhrighu,  there  were  15  kinds  of 
courts:— The    3    itinerant    courts    mentioned 

*  Nagendranath  Law's  Ancient  Hindu  Polity,  ?.  I.  pages 
119  and  120. 

»  Sm.  Ch.  page  41. 
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above,  f4)  the  courts  presided  over  by  residents 
of  the  neighbouring  villages  in  disputes  about 
village  matters,  (5)  a  court  presided  over  by 
persons  chosen  by  both  parties  among  kinsmen, 
(6)  among  merchants  or  (7)  among  townsmen, 
(8)  courts  presided  over  by  villagers,  (9)  or  by 
townsmen,  (10)  or  by  several  families,  (11)  or  by 
guilds,  (12)  or  by  persons  learned  in  the  four 
sciences  of  polity,  (13)  or  by  Kulikas,  (14)  courts 
appointed  by  the  king,  and  (15;  the  supreme 
court  of  the  king.  Excepting  the  last  two,  the  rest 
were  arbitration  tribunals  which  derived  their 
jurisdiction  from  the  consent  of  the  parties  and 
were  formed  whenever  the  parties  chose  to  in- 
voke their  aid.  Out  of  these  the  first  five  were 
itinerant  courts.  These  arbitration  courts  were 
empowered  only  to  decide  but  not  to  carry  out 
their  decisions.  Their  jurisdiction  was  also 
ousted  in  serious  cases  of  crime  relating  to  vio- 
lence, theft,  etc.^ 

The  stationary  courts  were  required  to  be 
held  every  day  in  the  morning  except  on 
certain  Thithies  (Chathurdasi,  Amavasya, 
Pournami  and  Ashtami).-  The  hour  of  holding 
the  court  was  fixed  at  4  Indian  hours  after 
sunrise,  making  allowance  for  the  time  taken 
for  morning  ablutions.^ 

^  Sru.  Ch.  pasfe  46. 
2  Samvartha. 
^   Brihaspathi  and  Kathyayana. 
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The  king  shall  not  try  any  dispute  created 
by  himself  or  by  his  agents  among  his  subjects.^ 
Nor  shall  he  out  of  any  improper  motive  enquire 
into  any  dispute  not  laid  before  him  by  the 
aggrieved  party  or  his  recognised  agent. ^  There 
are  however  some  exceptions  to  this  rule  which 
cover  heinous  offences  against  the  person  or 
majesty  of  the  king  called  ^^  (Chala)  and 
certain  grave  offences  against  society  called 
WRJ^  (Aparadha)  and  minor  offences  called 
^  (Pada).  These  offences  were  investigated 
and  brought  to  the  notice  of  the  king  by 
hired  spies  and  informers.  Except  on  such  in- 
formation the  king  could  not  take  cognizance  of 
any  complaint  on  his  own  motion.  Excepting 
the  parties  aggrieved  or  their  friends  and  rela- 
tives duly  authorizedito  appear  for  them,  no  one 
else  was  permitted  to  appear  before  the  king 
and  file  a  plaint  or  complaint.^ 

An  action  attains  finality  either  upon  a 
verdict  given  on  the  pleadings  or  on  oral 
evidence.  The  former  is  called  rftftcf  (Theeritha) 
while  the  latter  is  called  ^^ftrg  ( Anusista).^ 

Judgments,  the  parties  to  which  were  either 
mad   or  deprived   of  their  senses  or    afflicted 

*  Pitamaha  and  Manu. 
»  Mauu,  Oh,  8  v.  43. 

»  Sra.  Oh.  page  62. 

*  Narada  and  Manu  ;  also  Sm.  Oh.  page  302, 
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with  mental  distress  at  the  time  of  trial  or 
were  infants,  old  people,  or  dependents  upon 
others,  were  not  binding  on  them/  Also  a 
decision  which  was  on  the  face  of  it  ambiguous 
or  to  which  the  persons  affected  thereby  were 
not  parties  was  not  conclusive.  Judgments 
passed  in  respect  of  persons  who  could  not  sue  or 
whose  complaints  could  not  be  entertained  such 
as  enemies  of  the  country  and  persons  exiled  by 
the  king  had  no  validity.^  Excepting  under 
these  circumstances  a  judgment  was  always 
conclusive  and  was  not  liable  to  be  set  aside 
except  by  way  of  g^R  (Poonarnyaya)  which 
comprised  both  review  and  appeal. 

REVIEW. 

The  decisions  of  all  the  courts  including  the 
highest  could  be  altered  on  review  by  the  same 
courts  if  there  were  grounds  for  doubting  its 
soundness.  A  verdict  given  on  account  of 
compulsion  or  fear  brought  to  bear  upon  the 
courts  could  be  modified  on  discovery  of  such 
extraneous  influence.  Decisions  in  cases  of 
occurrences  which  took  place  under  suspicious 
circumstances  at  nights,  or  inside  a  house  or 
outside  a  village,  which  showed  concealment  of 
the  real  facts  from  the  courts  might  be  subject  to 
revision.'^ 

^     Yag.  P.II.Cb.  II.  v,3'2. 

2     Mana. 

»     Yag.P.  II.  Cb,  II.  V.  31. 


12  ANCIENT    HINDU   JUDICATURE.  [CHAP.    I. 

APPEAL. 

In  other  cases,  a  party  dissatisfied  with  a 
decision  may  appeal  against  it  to  the  next 
higher  tribunal.^  In  case  of  success  of  the 
appeal  the  members  of  the  judicial  assembly 
whose  decision  was  upset  in  appeal  were  liable  to 
a  punishment  of  fine  for  their  error  along  with 
the  party  who  secured  from  them  a  wrong 
verdict  in  his  own  favour.^  The  fine  was 
double  the  amount  of  the  claim.  The  punish- 
ment for  corrupt  or  perverse  judgment  was 
twice  the  amount  of  fine  inflicted  on  the 
unsuccessful  party .^  If  the  wrong  decision  had 
been  arrived  at  on  false  evidence  the  witnesses 
alone  were  punished,  provided  the  party  had  not 
been  guilty  of  procuring  perjured  testimony.* 
No  appeal  was  allowed  in  cases  where  a  verdict 
was  based  on  a  party's  own  admissions.^  Appeals 
preferred  without  any  grounds  to  sustain  them 
were  punished  with  similar  fines.^ 

In  the  case  of  the  regularly  constituted  courts 
under  the  authority  of  the  king,  appeal  lies 
from  the  lowest  of  these  to  the  next  higher 
1;ribunal    up    to   the    highest.    Even     against 

^  Bribaspatbi. 

*  Narda  and  Katbyayana. 

8  Yag.  Part  II.  Ob  I.  ?.  4. 

4  Sm.  Oh.  page  303. 

■  Narada, 

-^  Narada  and  Yag.  Part  II.  v.  306.  ' 
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the  decisions  of  the  highest  judicial  assembly 
appointed  by  the  king,  appeal  could  be  preferred 
to  the  king  in  person,  according  to  Narada, 
while  other  Smrithi  writers  make  the  decision 
of  the  highest  judicial  assembly  final.  Appeals 
are  permitted  even  against  the  decisions  of 
arbitration  courts.  Appeal  may  be  taken  from 
the  Kula  to  the  Sreni,  from  the  Sreni  to  the 
Poogha  and  finally  to  the  judicial  assembly 
and  the  king.  The  king  was  assisted  by  a 
Privy  Council  which  consisted  of  12  or  16  mem- 
bers as  at  the  time  of  the  Maurya  Dynasty.^ 

A  suit  once  commenced  did  not  terminate 
with  the  death  of  the  suitor  but  could  be 
continued  by  or  against  the  heirs  of  the  deceased 
party.2 

Notes  to  Chapter  I. 

1.  The  composition  and  constitution  of  the 
ancient  Indian  law  courts  reveal  certain 
important  characteristics  which  cannot  escape 
notice.  In  the  first  place  they  were  all  of  them 
in  the  nature  of  judicial  assemblies  or  pancha- 
yats  presided  over  by  several  judges  and  none 
of  them  resembled  the  present  Indian  tribunals 
presided  over  by  single  judges.  It  would  be 
interesting    study    to    trace     the    origin    and 

^  Vincent  Saaifch'a  History  of  Ancient  India,  3rd.  Edn, 
page  140. 

*     Narada  and  Mitaksbara,  page  130. 
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development  of  the  single  judge  system,  if  it 
ever  existed  in  ancient  India  which  the  British 
Government  has  introdaced  into  all  the  sub- 
ordinate courts  except  the  highest,  and  which 
seems  to  be  neither  indigenous  nor  to  correspond 
to  the  British  system.  Pitamaha  distinctly 
prohibits  a  single  judge  trying  a  cause.  He 
says  that  a  prudent  man  should  not  trust  a 
single  judge  however  virtuous  he  may  be 
and  that  in  every  law  suit  the  decision  ot 
several  persons  commands  greater  respect  than 
that  of  a  single  person.  The  ancient  system  of 
judicial  administration  in  India  seems  to 
correspond  more  nearly  to  the  British  judicial 
system  consisting  of  the  judge  and  jury  rather 
than  to  the  present  system.  The  inconvenience 
of  a  single  judge  system  is  too  patent  for  notice 
just  as  the  advantages  of  a  judicial  assembly 
are  too  obvious  for  mention.  The  success  which 
apparently  attended  the  ancient  system  must 
at  any  rate  encourage  those  who  feel  any  doubt 
about  the  efficacy  of  the  panchayat  system  in 
civil  disputes  and  also  establish  the  claim  for 
the  extension  of  the  jury  system  into  at  least  all 
criminal  trials. 

2.  These  ancient  judicial  assemblies  were 
also  sufficiently  representative  in  their  character. 
They  included  not  only  men  learned  in  the  law 
but  also  representatives  from  the  professions 
and  the  aristocracy.    Such  a  varied  composition 
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of  the  assembly  gave  it  an  amount  of  elasticity 
which  is  denied  to  the  present  law  courts  with 
their  hidebound  rules  and  forms.  They  are  far 
more  likely  to  appeal  to  the  imagination  of 
the  people  and  to  inspire  confidence  in  them.     . 

3.  The  differentiation  between  criminal 
courts  and  civil  courts  was  unknown,  though 
the  difference  between  a  crime  and  a  civil 
wrong  was  not  absent  from  the  minds  of 
the  ancient  law-givers.  They  recognised  tho 
difference  but  seem  to  have  entrusted  the  dis- 
charge of  both  the  functions  to  the  same 
tribunal,  perhaps  in  the  interests  of  economy, 
if  not  of  efficiency  as  well.  In  modern  times 
also,  such  a  combination  may  be  trusted  to 
conduce  to  the  same  results.  Advocates  of  the 
separation  of  judicial  and  executive  functions 
under  the  present  system  of  administration  in 
India  may  find  support  for  it  from  the  ancient 
system  which  seems  to  have  worked  admirably 
well.  Elaboration  of  the  scheme  by  which 
civil  and  criminal  administration  may  be  made 
to  vest  in  the  same  tribunals  separate  from  the 
purely  executive  functions  of  the  State  would 
be  foreign  to  the  scope  of  this  discussion. 

4.  Besides  the  regularly  constituted  courts 
deriving  authority  from  the  king,  there  was 
a  regular  gradation  of  arbitration  courts  re- 
cognized by  the  State  and  resorted  to  by  tha 
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people.  They  were  permanent  institutions 
which  worked  side  by  side  with  the  legally- 
constituted  tribunals.  Consent  of  the  suitors 
invested  them  with  jurisdiction,  while  the  State 
gave  legal  sanction  to  their  decisions.  They 
were  also  under  tLe  direct  supervision  of  the 
State  and  free  scope  was  afforded  to  the  parties 
dissatisfied  with  their  verdicts  to  go  up  to  the 
highest  legally  constituted  tribunal.  The  obser- 
vations of  Sir  Thomas  Munro  amply  bear  out 
the  successful  working  of  these  institutions  even 
in  the  early  days  of  the  British  occupation  of 
India,  when  the  disintegrating  forces  owing  to 
the  misrule  of  previous  centuries  had  already 
begun  to  do  their  mischief  and  disrupt  village 
organisations. 

It  is  clear  that  these  village  organisations 
existed  in  all  their  purity  even  during  the  time 
of  the  Chola  Kings  of  Southern  India  in  the  10th 
century  A.  D.  and  contributed  to  the  efficient 
administration  characteristic  of  that  dynasty. 
They  exercised  extensive  administrative  powers 
also  besides  judicial  functions.  Referring  to 
these  institutions,  Mr»  Vincent  Smith  says  at 
page  464  of  his  Early  History  of  India,  3rd 
edition:  ''It  is  a  pity  that  this  apparently 
excellent  system  of  Local  Self-Government, 
really  popular  in  orig^^"*,  should  have  died  out 
ages  ago.  Modern  governments  would  be^ 
iiappier  if  they  could  command  equally  effectiver 
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agency."  The  records  about  Travancore  dating 
even  from  the  12th  century  A.D.  reveal  the  suc- 
cessful working  of  these  village  committees 
which  tended  to  control  what  is  now  usually 
called  the  benevolent  autocracy  of  Native 
Rulers.  Travancore,  having  been  singularly 
immune  from  foreign  influence  for  long  ages 
past  is  often  picturesquely  described  as  "  a  short 
epitome  of  Ancient  India  "  and  may  be  taken 
to  represent  the  actual  conditions  prevailing  in 
the  rest  of  Ancient  India.  The  authority  of 
Mr.  Vincent  Smith  may  again  be  cited  in 
support  of  this.  He  says  at  p.  459  of  his  book  : 
"  The  details  of  the  working  of  the  village 
associations  or  assemblies  are  specially  interest- 
ing and  prove  that  the  Government  was  by  no 
means  a  merely  centralised  autocracy.  The 
village  assemblies  possessed  considerable  ad- 
ministrative and  judicial  powers,  exercised 
under  the  supervision  of  crown  officials."  The 
achievements  of  the  past  justify  the  demands 
for  the  resuscitation  of  village  organizations 
and  foster  the  hope  that  under  proper  State 
control,  village  autonomy  on  healthy  and 
progressive  lines  may  still  be  developed  in 
India. 

5.    The   ancient  law    provided    also   ample 

remedy  for  the  rectification  of  the  errors  of  its 

tribunals.     It  would  have  been   observed  that 

under    the     Ancient     Hindu    Law,    a   party 
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dissatisfied  with  the  decision  of  even  the  lowest 
court  could  seek  redress  either  by  way  of 
review  or  go  up  on  appeal  to  the  protection  of 
the  highest  tribunal  presided  over  by  the  king, 
irrespective  of  the  value  of  the  property  or  the 
ifiature  of  the  claim.  Ancient  legislation,  while 
recognising  the  value  of  unrestricted  right  of 
appeal  from  the  lowest  to  the  highest  tribunal 
as  an  efficient  check  upon  the  proper  adminis- 
tration of  justice,  sought  at  the  same  time  to 
restrain  its  abuse.  Nothing  conduces  more  to 
the  purity  and  soundness  of  administration  of 
justice  than  the  wholesome  influence  of  super- 
vision by  the  higher  tribunals  or  gives  greater 
satisfaction  to  a  defeated  suitor  than  the 
concurrence  of  several  tribunals  as  to  the 
merits  of  his  claim.  The  ancient  law  tried  to 
prevent  such  a  valuable  privilege  degenerating 
into  encouragement  of  unnecessary  litigation, 
by  punishing  the  unsuccessful  appellant  while 
it  punished  the  erring  judge  as  well.  The  fear 
of  fine  restrained  the  speculative  litigant  fr6m 
indulging  in  the  luxury  of  appeal  while  the 
prospect  of  punishment  sharpened  the  wit  of 
the  judge  or  awakened  his  dormant  conscience. 
No  judge  in  modern  days  can  of  course  afford 
to  contemplate  with  equanimity  his  position 
under  such  a  law.  The  feeling  that  a  judge  is 
always  on  his  trial  rather  than  the  case  before 
kitri  is  not  likely  either  to  let  him  have  a  free 
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hand  in  dispensing  justice  or  to  give  him  an 
easy  mind  thereafter.  Though  this  may  have 
a  queer  aspect  now,  the  corrective  influence  of 
possible  punishment  in  some  form  or  other  for 
manifestly  perverse  judgments  or  corrupt 
verdicts  is  not  to  be  ignored  even  in  modern 
days. 

6.  The  ancient  law-givers  attached  consider- 
able importance  to  the  pure  and  efficient 
administration  of  justice  as  an  important 
function  of  the  sovereign.  Manu,  while  ex- 
tolling the  purity  of  justice  as  a  divine  attribute, 
apportions  the  blame  for  every  unjust  decision 
as  follows :— One-fourth  of  the  sin  goes  to  the 
wrong-doer,  one-fourth  to  the  untruthful 
witness  who  contributed  towards  such  wrong 
decision,  one-fourth  to  the  judges  who  actually 
decided,  and  one-fourth  to  the  king  upon  whom 
rests  the  ultimate  responsibility  for  the  entire 
judicial  administration.  The  king  earned  the 
merit  of  good  government  and  also  won  the 
attachment  of  his  people  in  this  world  while  for 
his  mal-administration  he  had  to  pay  the 
penalty  in  the  next.  Though  the  judicial 
assemblies  derived  their  authority  from  the 
king  they  were  sufficiently  independent.  They 
were  enjoined  to  decide  fearlessly,  as  otherwise 
they  shared  the  sin  along  with  the  sovereign. 


yy 


CHAPTER  IL 

(ACTIONS). 
A  sjj^fR  (Vyavahara)  or  a  dispute  is  defined 
by  Kathyayana    as    the   clearing    up   of    the 
doubt  amidst  conflicting  statements.     He  gives 
the  derivative  meaning  of  it  as  follows : — 

But  a  more  juristic  definition  is  the  one  given 
by  Vignaneswara  in  the  Mithakshara.  Accord- 
ing to  him  a  ^^W^  (Vyavahara)  is  a  dispute  or 
a  cause  of  action  consequent  upon  a  wrong 
alleged  to  have  been  committed  by  one  on 
another. 

A  Vyavahara  is  begun  by  any  one  com- 
plaining to  the  king  about  any  act  done  to  him 
by  another  which  is  opposed  to  the  conduct 
laid  down  in  the  Smrithis.^  This  is  the  plaint 
or  the  complaint  as  understood  now.  Each 
Vyavahara  has  four  stages  to  pass  through. 

1.  XT^r  Prathigna  (plaint  or  complaint).  It 

*  Mita.,  page  107. 

1  Tag.,  Part  II,  Ch.  I,  ?.  5. 
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is  also  called  ^T^r  and  T^  Bhasha  and 
Paksha. 

2.  ^3tR  Uthara  (written  statement). 

3.  ^^fS^^HR?   Samsayahethu   Paramarsa 

(weighing  of  evidence). 

4.  pfofuM^^prr  Nirnaya  Pramana  (final  con- 

clusion)^ 

Vyavahara  is  of  two  kinds,  ^^rf^^  San- 
kabhiyoga  and  cR^rPrqt^  Thathvabhiyoga, 
according  to  the  nature  of  proof  it  is 
susceptible  of.  ^rfrPT^lr^  Sankabhiyoga  is  one 
which  has  to  be  determined  on  circum- 
stantial evidence  and  probabilities.  Thathva- 
bhiyoga is  one  which  can  be  determined 
by  direct  evidence,  such  as  stone  or  brick 
which  was  used  for  assaulting  a  man  with.* 
Thathvabhiyoga  cTc^pT^t^  again  is  of  two  kinds : 
Jrr^^rrTT^  Prathishedhathmaka  and  ft^"?IRTr^  Vidh- 
yathmaka.  Prathishedhathmaka  Jlfcf^^CT^  is 
one  where  the  right  of  another  to  the  property 
is  denied.  Vidhyathmaka  fip^^TR^^  is  one  where 
an  overt  act  is  done  in  respect  of  the  person  or 
property  of  another.  The  former  arises  from 
the  denial  of  a  right  while  the  latter  originates 
from  the  commission  of  a  wrong.^ 

Besides  these    regular    actions,  there   wera 

*  Mitakh.,  page  (09, 

*  Narada,  Ch.  I,  v.  27. 

*  Mitak.,  page  109. 
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some  accompanied  by  deposit  of  money  by  either 
party  as  guarantee  of  the  truth  of  his  claim. 
These  were  called  ^nm  s^l^R  (Sapana  Vyava- 
hara)/  Narada  classifies  them  as  ^tR  sq^fR 
Sotthara  Vyavahara  and  ^TRsq^R  (Anutthara 
Vyavahara).^  This  T'T  or  deposit  is  to  be  made 
before  the  recording  of  the  plaint.  Either 
party  or  both  may  deposit  and  the  deposit  so 
made  is  forfeited  to  the  king  if  the  de- 
positor fails  in  establishing  his  case.  The 
forfeiture  so  entailed  is  in  addition  to  the 
usual  penalty  inflicted  on  the  unsuccessful 
suitor.  The  classification  of  this  kind  of  actions 
into  H^tR  o^t^R  and  ^tT^  s^^R  by  Narada  is 
interpreted  by  some  as  implying  that  these 
demanded  better  attention  at  the  hands  of  the 
king  than  ordinary  disputes. 

These  disputes  together  mainly  constitute 
the  18  forms  of  actions  at  law  specified  by 
Manu.^    They  are  : — 

1 .  ^Wi<^R  recovery  of  debt 

2.  f^%q  bailment 

3    ^T^rf^f^^F^r  selling    property    not 

one's  own 
4.  ^^q^5?^R  partnership^ 

»   Tag.,  Part.II,Ch.II,T.  18. 

•  J^arada,  Ch.  1,  v.  4. 

^  MaDu,Ch.VIII,  y.4to7. 
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5. 

^MT^rq^ 

non -completion  of  gift 
by  delivery,  &c. 

6. 

t^^^RJJ. 

withholding  wages 

7. 

^/^''^firiFJT: 

breach  of  agreement 

8 

^^[^ 

sale  and  purchase 

9. 

^THm<rfqr:r^srr^: 

dispute  between  master 
and  herdsmen 

10. 

^hrrf^r^ 

boundary  dispute 

11. 

<o^m^^ 

assault 

12. 

^r^qr^is?! 

slander 

13. 

#r: 

theft 

14. 

1  K 

-    />,;., -rrT.T-. 

violence 

wrongfully    taking    a 

15 

^r^fJTf^H. 

woman 

16. 

^73>rf: 

relation  of  husband  and 
wife 

17. 

f^^r^T: 

inheritance 

18. 

^r^^TTn;^: 

gambling 

Narada  mentions  132  forms  of  actions  which  are 
subsidiary  to  the  above  and  come  under  their 
general  classification.^ 

There   are   four  ways  of  terminating  a  Vya- 
vahara  or  dispute.     Narada  says  : 

Chapter  1,  v.  10, 


*  Narada,  Ch.  I,  ?.  21  to  25. 
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They  are  (1)  ^^  abstract  justice,  (2)  ^^^K  deci- 
sion after  contest,  (3)  ^ft^  written  law,  local 
usage,  and  (4)  ^r^Rrr^^  order  of  the  king,  ^if 
(Abstract  Justice)  demands  the  detection  of  the 
wrong-doer  and  the  restitution  of  property  to  the 
rightful  owner.  The  term  Vy vahara  is  in  this 
connection  used  in  the  restricted  sense  of  the 
trial  of  a  suit.  Vy  a  vahara  helps  the  attainment 
of  such  justice  if  pursued  in  accordance  with  the 
rules  of  procedure  laid  down  in  the  Smrithis. 
Both  are  however  subservient  to  the  local  usage 
or  custom  which  may  terminate  the  dispute. 
In  the  absence  of  these,  the  command  of  the 
king  which  is  not  repugnant  to  sacred  law  or 
natural  justice  becomes  the  final  word. 

Each  of  these  again  is  sub-divided  under  two 
heads:  ^f^qq  (Dharma  Nirnaya)  is  of  two  kinds. 
Ascertainment  of  truth  after  full  investigation 
and  close  reasoning  verified  by  solemn  affirma- 
xion  is  Dharma  Nirnaya  of  the  first  sort. 
Adjudication  by  admission  of  the  adversary  or 
by  Divine  ordeal  is  the  second  kind  of  Dharma 
Nirnaya.  The  verdict  given  at  the  con- 
clusion of  a  trial  after  production  of  human 
proof  is  Vyavahara  of  one  sort.  Verdict  given 
against  a  party  on  account  of  his  prevarication 
or  fraud  is  another  kind  of  Vyavahara.  The 
decision  arrived  at  by  inference  from  the 
written  law  is  one  form  of  Charithram  while 
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that  in  accordance  with  local  custom  is  another. 


1 

1 

1 

1       1 
1 

1          1 

i               1 

1           1 

The  direction  of  the  king  is  to  be  sought  not 
only  in  the  absence  of  any  recognized  proof  but 
also  in  other  cases  of  disputes. 

Though  Narada  mentions  the  four  modes  of 
termination  of  a  Vyavahara  in  the  ascending 
order  of  merit,  still  it  must  be  construed  in 
accordance  with  the  rule  of  Yagnavalkya  which 
gives  the  foremost  place  to  the  ascertainment 
of  truth  apart  from  all  technicalities  of  law. 
Yagnavalkya  says : 

"^^  Pr:^  ^^  s^fRP^^:^ 
The  king  shall  get  at  the  truth  of  a  case 
avoiding  all  frauds.  Therefore  Narada  must  bo 
understood  to  say  that  where  the  abstract 
justice  and  legal  procedure  conflict — expediency 
demands  precedence  being  shown  to  forms  of 
law.  In  disputes  among  merchants,  caravansary, 
military  men,  etc.,  local  usage  shall  prevail  over 
forms  of  procedure  and  dictates  of  law.  Brihas- 
pati  also  endorses  this  view.  All  these  ideas 
»     Yag.  Part  U.  Ch.  II.  v.  19. 
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are  picturesquely  described  by  Narada  attribut- 
ing to  justice  the  form  of  a  human  body  having 
four  feet,  viz,  (i)  Dharma,  (2)  Vyavahara,  (3) 
Charithram,  and  (4)  Raja  Sasana ;  Dharma 
resting  on  truth,  Vyavahara  resting  on  proof, 
Charithram  on  written  instrument  and  Raja 
Sasanam  on  the  command  of  the  king.  It  may 
employ  the  four  kinds  of  weapons  :  Sam  a  ^X^^ 
Dhana  ^R,  Bheda  ^^,  Danda  ^^,  viz,,  concilia- 
tion, propitiation,  separation,  and  punishment 
for  achieving  its  ends.  It  must  conduce  to  the 
benefit  of  the  four  castes  and  four  orders.  Ther 
good  and  evil  effects  of  it  extend  to  four 
quarters,  viz,,  ihe  parties,  witnesses,  judges  and 
the  king.  It  has  8  limbs  consisting  of  (1)  the 
king,  (2)  the  chief  judge,  (3)  members  of  the 
assembly,  (4)  sacred  law,  (5)  the  scribe  and 
accountant,  (6)  gold,  (7)  fire,  and  (8)  water.  1% 
has  its  origin  in  the  three  mental  qualities  of 
^TFT,  ^^,  and  ^3T,  iove,  hatred,  and  greed.  It  has 
two  entrances,  viz.,  (1)  the  plaint  and  the  reply, 
and  it  has  two  exits,  viz.,  by  the  truth  being 
eventually  ascertained  or  by  the  fraud  being; 
finally  punished^ 

Each  Vy  vahara  so  described  in  general  has  to 
pass  through  four  stages  :  (1)  The  dispute  begins 
with  the  ^x^\  (also  called  ^^  or  ^\^)  when  the 

1  Narada  Ch.  I.  ?.  U.  12,  26  to  29. 
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plaint  or  complaint  is  laid.  (2)  The  next  stage  is 
for  the  adversary  to  appear  and  file  his  ^^ 
Uthara  or  (written  statement).  The  third  stage  is 
called  ^^qt§q^rJT?d  or  the  weighing  of  evidence 
and  fourthly  it  terminates  with  f^pjfq  ^^V^^  (proof 
and  final  conclusion).  According  to  Kathyayana- 
the  third  stage  is  called  src^r«f>f^^  Prathyakalitha 
which  means  the  determination  of  the  burden 
of  proof.  Each  of  these  will  be  dealt  with 
separately  in  the  following  chapters. 

The  suits  were  taken  up  for  trial  either  in 
the  order  of  time  of  institution  or  according 
to  their  importance.  The  usual  order  according 
to  institution  was  varied  in  cases  where 
injury  to  the  person  was  serious  or  the  gravity 
of  the  wrong  was  great.  Sometimes  prece- 
dence was  shown  to  suitors  of  superior  castes 
also.^  The  king  should  endeavour  to  dispose  of 
the  suits  as  speedily  as  possible  as  delayed 
justice  detracts  from  its  real  value  and  may  in 
some  cases  lead  to  actual  injustice*. 

Notes  to  Chapter  II. 

The  action  called Saphana  Vyavahara  (accom- 
panied by  deposit  of  money)  referred  to  in  this 
chapter  may  look  strange  as  involving  a  curious 

»  Yag.  Part  II.  Ch.  1.  v.  8. 

»  Sm.  Cb.  page  27. 

•  Sukra  Nitbi,  Cb.  TV  Sub-Section  V.  v.  156. 

-•  Sakra  Nitbi,  v.  165. 


28  ANCIENT   HINDU    JUDICATURE.  [CHAP.    IF. 

procedure.  It  must  have  been  contrived  as 
tending  to  prevent  vexatious  litigation  while  it 
may  also  indirectly  enrich  the  State  coffers. 
As  a  source  of  State  revenue,  it  may  appear 
novel  to  modern  thought  while  perhaps  it  may 
be  taken  to  afford  us  one  more  instance  of  the 
rapacity  of  the  ancient  Hindu  kings.  But  a 
closer  examination  will  reveal  the  striking 
resemblance  between  it  and  some  forms  of 
disputes  recognised  by  modern  law  wherein  the 
deposit  of  the  suit  amount  or  costs  is  insisted  on 
before  actual  adjudication  as  proof  of  the 
bona  fides  of  the  claim.  The  modern  system  has 
earned  no  doubt  the  merit  of  generosity  in  not 
permitting  the  forfeiture  of  the  deposit  in 
favour  of  the  State  but  it  cannot  claim  the 
credit  of  having  put  down  vexatious  litigation. 
The  additional  income  which  the  State  derives 
by  avoidable  litigation  is  morally  less  defensible 
than  the  forfeiture  of  such  deposits.  It  is 
worthy  of  consideration  whether  the  adoption 
of  some  such  principle  may  not  tend  to  check 
needless  litigation  without  unduly  crippling  the 
State  revenue. 


CHAPTER  III. 
INSTITUTION  OF    KQT\O^S--{Vyavahara). 

GENERAL  RULES  OF  PLEADING. 

Filing  of  the  plaint  or  complaint  and 
the  appearance  of  the  adversary  : — Vyavahara  or 
action  is  commenced  by  the  presentation  of 
Sflri^r  (Prathigna)  which  is  plaint  or  complaint. 
Ancient  Hindu  Law  made  no  distinction  be- 
tween civil  and  criminal  courts  as  having 
exclusive  jurisdiction.  The  person  aggrieved 
should  himself  complain  in  person  to  the  king 
and  not  through  any  agent  or  any  servant  of  the 
king.  He  might  however  authorize  any  of  his 
friends  or  relations  to  lodge  the  complaint  and 
the  complainant  was  to  be  told  not  to  be  afraid 
and  was  asked  to  freely  give  out  his  grievance. 
The  person  against  whom  the  complaint  was 
lodged  might  be  one,  two  or  more.  If  the  com- 
plaint was  found  to  be  a  reasonable  one,  sum- 
mons with  the  seal  of  the  king  was  issued  to  the 
adversary  with  the  direction  to  come  and 
appear.  If  the  adversary  was  one  against  whom 
such  a  summons  could  not  be  issued,  it  was 
withheld^  The  substance  of  the  complainant's 
statement  was  reduced  to  writing  by  the  scribe 

*    Mitakh.  page  110. 
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of  the  court  on  a  slate  or  plank  and  if  the 
assembly  and  the  learned  Brahmans  thought 
after  careful  consideration  his  grievance  was  a 
real  one,  either  the  summons  as  aforesaid  was 
entrusted  to  the  party  or  the  court  summoner 
was  sent  to  fetch  the  adversary^.  The  following 
are  the  persons  who  could  not  be  compelled  to 
appear : — 

An  infirm  person,  a  child,  an  old  man,  one  who 
is  in  an  inaccessible  place,  one  who  is  in  mis- 
fortune, one  who  is  engaged  in  study,  one  who  is 
in  a  hurry  to  do  any  business,  one  who  is 
distressed  in  mind,  those  who  are  eager  to  do  any 
business  for  the  king  or  to  celebrate  any  festival, 
mad  men,  drunken  men,  careless  men,  men 
afflicted  by  misfortune,  servants,  a  young  woman 
who  has  been  newly  shorn  of  her  hair,  a  woman 
born  in  a  respectable  family,  a  woman  who  is 
in  confinement,  a  girl  of  the  highest  caste,  and 
noble  men  of  high  caste.  The  dependents  of 
these  noble  men,  women  of  dissolute  character, 
prostitutes,  persons  of  low  families,  and  outcasts 
could  be  summoned  to  appear^.  Under  excep- 
tional circumstances  even  they  who  had  been 
exempted  could  be  compelled  to  come  in  con- 
veyances. Ancient  Bindu  Law  knew  no  dis- 
tinction between   a  summons  and   a  warrant. 

1  Yag.  Part  II.  Oh.  I.  v.  6 ;  Sm.  Oh.  page  72. 

2  Mita.  page  110. 
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Every  writ  issued  was  a  warrant.  A  warrant 
called  3?r^^'2f  fA'sedhya)  contained  directions  as 
to  (1)  the  place  of  confinement,  (2)  limitation 
of  time  for  appearance,  and  3;  prohibition  against 
departure  from  a  place,  and  (4)  restriction  from 
doing  some  particular  act.  The  person  sum- 
moned should  not  disobey  any  of  the  directions^ 
Whoever  disobeyed  was  punished,  as  the 
summons  was  an  order  of  the  king^.  So  also 
those  who  procured  improper  service  of  summons 
were  punished^  Disobedience  of  summons  in  the 
following  cases  was  excused.  When  access  was 
prevented  by  floods  or  impassable  forests  or 
sandy  tracts  or  obstructed  by  robbers  or  alien 
army  in  the  way  or  when  one  was  desirous  of 
marrying  or  when  one  was  afflicted  by  disease 
or  grief,  or  when  he  was  engaged  in  sacrifice  or 
in  king's  service,  he  need  not  attend :  so  also 
tninors,  messengers,  persons  tending  cattle,  or 
agriculturists  watching  crops,  sculptors  actually 
engaged  in  work  and  persons  carrying  arms  in 
battle  were  exempt*.  Persons  summoned  in 
one  action  could  not  at  the  same  time  be  made 
to  appear  in  another  action.  These  persons 
who  could  not  be  compelled  to  attend  might 

»    Narada,  Oh.  I.  v.  48. 

*  Vyasa.  « 

»    Narada,  Oh  I.  v.  61. 

*  Narada,  Oh.  1.  v.  52  to  54. 
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ask  however  one  of  their  kinsmen  or  a  friend 
to  appear  for  them  or  be  allowed  to  appear 
after  their  special  avocations  were  ended  or 
their  disabilities  were  removed.  Also  one  who 
was  not  conversant  with  the  litigation  or  who 
was  engaged  in  some  pursuit  might  depute  a 
competent  person  to  represent  him,  whether 
as  plaintiff  or  defendant.  Such  right  of  re- 
presentation was  not  however  allowed  in  serious 
crimes  such  as  murder,  theft,  adultery,  out- 
raging or  enticing  away  a  girl,  defamation, 
forgery  and  generally  offences  against  the 
State.^  The  agents  so  deputed  were  not  guilty 
of  appearing  for  another  man's  cause,  for 
ordinarily  one  who  had  no  interest  in  the 
litigation  could  not  appear  for  another^. 
The  summoner  was  called  3T^r  Arthi  (one 
who  has  some  object  to  gain,  i.e.,  plaintiff 
or  complainant)  and  the  summonee  was  called 
jfc^  (accused  or  defendant).  The  Arthi  or 
plaintiff  may  leave  the  conduct  of  his  action  to 
his  son  or  grandson,  so  also  the  K^^  Prathyar- 
thee  (defendant)  may  depute  any  one  to  repre- 
sent him  except  in  serious  cases  of  crimes  or 
matters  6i  grave  importance.  Though  botlv 
parties  may  thus  be  represented  by  their  agents^ 

1   Sakra  Nithi,  Ch,  4  Sub,  Sec.   5,   7.  1 19  <fc   120;   also- 

8m.  Cb,  page  75.  t 

*    Narada  Ch.  II  v.  23. 
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still  the  final  decision  would  bind  the  actual 
parties^  Such  agents  were  entitled  to  remuner- 
ation at  rates  varying  from  jV,  aV,  iV^  h  up  to  | 
of  the  suit  amount.  In  the  absence  of  the 
remuneration  they  are  entitled  to  sustenance 
charges^. 

After  the  appearance  of  the  adversary  in 
court  each  party  is  called  upon  to  find  a  proper 
surety  for  payment  of  the  decretal  amount  or 
the  fine  inflicted  by  the  courts  If  no  surety  is 
forthcoming  the  party  shall  pay  the  daily  batta 
for  the  peon  who  keeps  him  in  custody  until  the 
actual  deposit  of  the  amount  claimed*.  The 
qualifications  of  competent  sureties  are  laid 
down  by  Kathyayana. 

Particulars  of  the  Plaint : — When  the 
xjczrtf  (defendant)  appears,  the  complaint  of  the 
^^  (plaintiff)  must  again  be  taken  down  in 
writing  in  the  presence  of  the  xic^T'ff,  (defendant) 
specifying  the  year,  month,  and  date  of  the 
occurrence  and  also  the  name,  caste  and  other 
particulars  of  both  the  parties  and  the 
nature  of  the  claim  in  detail.  It  must  be  fully 
recorded  in  clear,  concise,  and  unambiguous 
language^    What  was  stated  first  to  set  the 

^    Mita.  page  112. 

«    Sukra  Nithi.  Ch.  IV  Sub.  Sec.  V.  113. 
»    Tng.  Part  II  Ch.  11.  V.  10,  also  Sm.  Ch.  page  78, 
*    Sm.  Ch.  p.  78. 
'    Brihaspathi. 
3 
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law  in  motion  was  a  brief  statement  of  the  case. 
What  was  recorded  at  a  later  stage  was  the 
opening  of  the  case  with  all  its  material  allega- 
tions inifulP.  If  the  3T?ff  Arthi  (plaintiff)  gives  a 
different  version  from  what  he  stated  before  the 
issue  of  summons,  his  action  is  liable  to  be  dis- 
missed^. There  are  5  ways  in  which  such  a  con- 
tradictory statement  of  claim  may  lead  to  its 
rejection.  Allegation  of  a  different  set  ot  facts 
altogether,  allegation  of  a  different  act  al- 
together and  improper  behaviour  before  the 
assembly  which  casts  doubts  upon  the  bona  fides 
of  the  claim  result  in  dismissal  of  the  plaintiff  s 
claim  while  non -response  to  or  evasion  of  the 
summons  entails  loss  of  action  for  the  defend- 
ants 

Besides  these  particulars  which  are  com- 
mon to  all  actions,  some  which  are  peculiar  to 
each  action  must  also  be  specified.  They  are 
necessary  for  the  enforcement  of  the  decree  and 
for  the  restitution  of  property.  Non-specification 
of  such  essential  particulars  entails  rejection  of 
the  plaint*.  The  specification  of  the  year  and 
month  becomes  important  in  actions  about 
debts.    The  following  particulars  are  required 

*  Mita,  page  111, 

*  Tag.  Part  II.  Oh.  I.  v.  6.      . 
»    Mita.  p.  111. 

*  Sm.  Oh.  p.  84. 
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to    be  given    in  respect    of    the    immoveable 
property  in  dispute : — 

(1)  The  country,  (2)  the  particular  place  where 
it  is  situate,  (3)  its  boundaries,  (4)  the  caste  of 
either  party,  (5)  their  names,  (6)  the  person  in 
possession  of  neighbouring  property,  (7)  its 
extent,  (8)  its  colloquial  or  local  name,  (9)  the 
names  of  the  ancestors  of  both  the  parties,  and 
(10)  the  name  of  the  king  by  whom  it  was 
granted!. 

The  abovementioned  are  the  chief  character- 
istics of  a  good  T^  Paksha  (plaint).  There  are 
some  which  vitiate  a  Paksha  T^  (plaint)  and 
make  it  unacceptable.  These  may  be  compared 
to  plaints  which  disclose  no  cause  of  action  and 
are  liable  to  summary  rejection.  They  are  : — 
(1)  When  it  contains  a  prayer  for  return  of  a 
non-existent  thing  such  as  the  horn  of  a  hare. 
But  when  it  is  combined  with  a  prayer  for 
other  existent  things,  it  is  not  bad.  (2)  When 
complaint  is  made  of  a  thing  about  which  no 
reasonable  being  would  complain,  for  instance, 
if  a  man  should  take  it  into  his  head 
to  complain  that  his  neighbour  transacts 
business  in  his  own  house  with  the  aid  of  the 
light  in  the  complainant's  house.  (3)  When  it  is 
not  capable  of  any  intelligible  meaning.  (4) 
When  it  has  no  object  to  gain,  e.gr.,  when  the 

>     Sm.  Ch.  page  83. 
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complaint  is  that  the  neighbour  is  chanting  the 
Vedas  well.  This  condition  is  also  taken  to 
mean  that  any  form  ot*  complaint  not  falling 
within  the  well  recognised  18  forms  of  actions 
cannot  be  entertained.^  (5)  When  it  alleges  an 
impossible  thing,  for  instance,  that  a  man  smiled 
with  his  eyebrows  knit.  (6)  When  it  contains 
inconsistent  facts,  for  instance,  that  a  man  was 
cursed  by  a  dumb  man.^  (7)  Where  there  is  no 
prayer  for  the  restitution  of  any  property  or  the 
prevention  of  any  wrong^.  In  addition  to  these, 
the  claim  for  a  debt  barred  by  limitation(3T?T?cf^^) 
of  time  cannot, according  to  Narada,be  sustained. 
Joinder  of  claims  in  the  plaint : — Joinder  of 
multifarious  claims  in  the  ^^  Paksha  (plaint) 
is  bad.*  Such  misjoinder  is  called  3T^^?tT^^^?or. 
(Anekapada  Sankeerna).  This  rule  does  not 
prohibit  the  inclusion  of  claims  of  the  same 
kind  in  one  action.  An  action  for  theft  of 
gold,  cloths,  and  rupees  together,  is  permis- 
sible. Nor  is  an  action  for  money  lent  and 
interest  thereon  together  with  a  claim  for 
gold  entrusted  to  another,  bad.  But  such 
claims  cannot  be  combined  with  actions  for  the 
recovery  of  land  unlawfully  taken  by  another. 

.}  Bribaspatbi. 

•  Mita.  page  III. 

»  Kathyayana. 

■*  Kathyayana. 
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As  the  acts  complained  of  are  different  in  nature^ 
they  cannot  be  tried  simultaneously  but  they 
can  be  tried  separately  one  after  another.  It  is 
laid  down  by  Kathyayana  that  a  king  desirous, 
of  finding  out  the  truth  should  accept  a  plaint 
even  though  it  may  contain  prayers  of  many 
kinds  which  are  distinct.  Therefore  the  objec- 
tion on  the  ground  of  ST^^^c^^q  (An'ekapada 
Sankeerna)  applies  only  to  the  various  claims 
being  investigated  in  one  and  the  same 
action.^  The  rule  of  Narada  which  prohibits 
one  from  bringing  an  action  against  several 
persons  applies  only  in  the  case  of  several 
distinct  claims  and  not  to  cases  of  a  single 
claim  against  several  persons.  Notwithstand- 
ing these  rules  above  stated,  a  plaint  may  be 
allowed  to  be  amended  after  being  recorded 
by  the  court  so  as  to  bring  it  into  conformity 
with  the  original  allegations,  but  it  was  directed 
to  be  done  before  the  written  statement  was 
filed  though  under  special  circumstances  an 
amendment  was  allowed  even  later.^ 

Persons  who  cannot  sue  or  be  sued : — A  drunken 
man,  one  who  has  no  consciousness  owing  to 
disease  or  possession  of  evil  spirit,one  who  is  afflict- 
ed by  disease,  one  who  is  in  mental  distress,  a- 
child  not  capable  of  understanding,  one  whoi* 

*     Mita.  page  112. 
^     Sm.Oh.  page.  91. 
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afraid  of  his  enemies,  one  who  is  an  enemy  of  the 
town  or  country,  and  one  who  has  been  exiled 
by  the  king,  are  incompetent  to  sue.  Also 
certain  actions  between  persons  standing  in 
certain  peculiar  relationship  are  prohibited. 
Instances  of  such  relationship  are  (1)  master 
and  pupil,  (2)  parent  and  child,  (3)  husband  and 
wife,  (4)  master  and  servant.  Even  as  between 
these,  some  actions  are  permitted.  For  instance, 
according  to  Gauthama,  a  master  can  punish  a 
pupil  short  of  causing  his  death.  In  the  case 
of  the  weak,  he  can  beat  with  a  rope,  a  bamboo 
or  a  twig  and  in  case  of  others  he  can  beat 
anywhere  on  the  person.  According  to  Manu, 
he  cannot  inflict  injury  on  any  of  the  vital 
organs  of  the  body.  If  the  master  trespasses 
these  limits,  he  is  liable  to  punishment  on  the 
complaint  of  the  pupil.  So  also  in  the  case  of 
father  and  son,  if  the  father  alienates  ancestral 
property  the  son  can  sue  the  father.  A  husband 
is  authorised  to  take  and  use  the  property  of 
his  wife  in  times  of  famine,  etc.,  but  if  he  does 
so  out  of  greed  on  other  occasions,  action  will 
lie  against  him  by  the  wife.^  Similarly,  forms 
of  action  between  a  slave  who  receives  bare 
maintenance  and  his  master  are  laid  down. 
According  to  Narada,  even  a  slave  by  birth 
becomes  freed  from  slavery  and  he  is  entitled  to 

^    Mita,  page  13U 
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the  share  of  a  son  if  he  saves  the  life  of  his 
master.  On  the  infringement  of  such  rights, 
the  master  can  be  sued.  Therefore,  the  object 
of  the  rule  seems  to  be  that  the  assembly  or  the 
king  should  discharge  such  actions  by  good 
advice  but  must  entertain  them  in  cases  of 
extreme  necessity  or  pressure  justifying  inter- 
ference under  the  circumstances  set  forth 
above.^  Family  women  cannot  sue  as  they  are 
dependent  on  their  husbands,  but  women  guards 
and  female  vintners  who  earn  their  own  living 
cfcn  sue.  So  also  servants  cannot  sue  without 
the  permission  of  their  masters.^  According  to 
Hareetha,  one  co-owner  alone  cannot  sue  in 
respect  of  land  or  money  which  belongs  to 
seyeral  persons  in  common.^ 

The  substance  of  the  statement  of  3?^ 
Arthee  should  be  recorded  by  srr^ftcif^  Pradvi- 
vaka.  This  ^;^w  Purva  Paksha  should  be  scruti- 
nised before  the^rRlJthara  (written  statement) 
is  called  for.  If  the  members  of  the  assembly  call 
for  the  ^"^  Uthara  before  scrutinising  the  W 
(Paksha)  they  must  be  punished  by  the  king  and 
the  trial  should  be  commenced  again  by  taking  a 
proper  plaint*. 


1  Mita.  p.  132. 

•  Mita.  p.  132. 

»  Sm.  Ch.  page  93. 

*  Mita.  p.  112. 
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3tR  Uthara  [written  statement  and  its  parti- 
culars). After  the  substance  of  the  recordeJ 
plaint  has  been  read  over  to  the  SR^?ff  (adversary), 
his  reply  to  it  :jtR  (Uthara)  must  be  taken  down 
in  the  presence  of  the  ^^}     (Arthee). 

The  adversary  may  be  allowed  sometime  if 
required  in  the  interests  of  justice  for  preparing 
his  defence. 2  It  may  be  granted  either  at  the 
request  of  the  party  or  the  discretion  of  the 
assembly  in  respect  of  transactions  which  took: 
place  long  ago.  It  may  be  extended  to  a  day, 
3  days,  5  days,  7  days,  and  even  to  a  month  or 
3  fortnights  in  sp'^cial  cases  of  old  debts."^ 
Gauthama  allows  even  a  year  when  witnesses 
reside  in  foreign  countries  or  when  the  adver- 
sary is  ill.  According  to  Kathyayana,  Ihe 
time  allowed  must  depend  upon  the  circum- 
stance of  each  case.  If  he  is  not  ready  with  his 
defence  within  that  time,  he  may  be  punished 
with  a  fine  ranging  from  3  to  12  panams  accord- 
ing to  Arthasastra*.  Hareetha  suggests  corporal 
punishment  and  fine  if  persuasion  is  of  no 
avail.^  The  granting  of  time  is  prohibited  in 
some  serious  cases  such  as  offences  against  life 

>     Yag.  Part  II.  Ch.  I.  v.  7. 

'  Brihaspathi ;  Sm.  Ch.  p.  92  ;  Narada,  Ch.  I.  v.  44. 

*  Narada  ;  Sm.  Ch.  page  95. 

^  Mr.  Sama  Sastry's  Artha  Sasthra,  Book  III,  Ou    I. 

•  Sm.  Ch,  page  104. 
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by  use  of  poison  or  instrument,  theft,  insult, 
and  assault,  offences  against  cows,  accusations 
of  heinous  sins,  misappropriation  of  main- 
tenance amount,  charges  about  the  character 
of  women  or  claims  about  the  ownership  of 
femaleslaves.^Narada  includes  claims  about  land 
and  gold  in  this  category.  Failure  to  put  in  the 
written  statement  entitles  the  other  party  to  a 
decree.^  The  Uthara  cjtR  must  (1)  traverse  the 
plaint  allegations  in  regular  order,  (2)  must  be 
consistent  with  logic  and  reason  (^T^),  (3) 
must  be  a  good  answer  to  the  claim,  and  (4) 
must  be  couched  in  such  clear  language  which 
does  not  require  any  interpretation."^  Therefore 
any  Uthara  which  does  not  conform  to  these 
conditions  cannot  be  accepted. 

The  following  kinds  of  ^tR  (Uthara)  are 
defective  and  therefore  bad  in  law  : — 

(1)  XffT^r^  3T^  mk'^i  i-e.,  when  a  man  is  sued 
for  the  recovery  of  100  gold  pieces,  if  the  reply 
be  that  he  is  in  possession  of  10  panams,  which 
is  quite  unconnected  with  the  subject  of  the 
claim,  it  is  called   an   irrelevant   defence. 

(2)  ^^^  Athyalpa,  ^.  e.,  in  the  same  claim 
if  the  reply  be  that  he  is  in  possession  of  only  5 
gold  pieces,  it  is  called  partial  defence. 

*  Kathyayana  ;  Sm.  Ch,  page  94. 

■  Sm.  Oh.  page  105. 

'  Prajapathi  ;  Sro.  Ch.   page  96.     Mita.  page  112. 
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(3)  ^f^-^  Athi  bhoori,  i.e.,  if  the  reply  be 
that  he  is  in  possession  of  200  gold  pieces  it  is 
an  exaggerated  defence. 

(4)  q^^^i^Mffq  When  the  claim  relates  to 
gold  and  cloths,  the  reply  that  he  has  got  gold 
only  and  nothing  else  is  another  kind  of  partial 
defence. 

(5;  cq^er?^  When  the  claim  relates  to  one 
matter,  reply  in  respect  of  some  other  matter, 
^.  ^.,  when  he  is  sued  for  100  gold  pieces,  reply 
that  he  has  been  beaten  by  the  other  is  another 
form  of  irrelevant  defence. 

(6)  ^^JT^  When  the  claim  is  in  respect  of 
land  fully  described  by  boundaries,  etc.,  vague 
reply  that  he  has  taken  a  land  is  called  evasive 
defence. 

C^j  Hi;^^  or  an  ambiguous  reply  is  one 
where  in  a  claim  for  100  gold  pieces  the  adver- 
sary says  ("  Do  I  alone  owe,"  implying  thereby 
that  the  irr^f^T^  (presiding  judge),  other  mem- 

bers  of  the  assembly  and  even  his  adversary 
might  similarly  owe. 

(8)  ^r^^  or  f^^^$  or  inconsistent  reply,  i.e., 
when  the  reply  is  that  he  took  100  gold  pieces 
but  he  has  not  got  them. 

(9)  o?fn^nT^  when  the  reply  is  in  foreign  or 
unintelligible  language. 

(10)  ST^it  or  defence  having  no  substance,  i.e.^ 
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in  the  case  of  a  claim  for  money  lent  on 
interest  where  the  receipt  of  interest  alone  is 
admitted  and  the  claim  is  made  for  the  princi- 
pal sum,  reply  that  the  interest  has  been  paid 
but  that  the  principal  sum  has  not  been  re- 
ceived is  called  Asar'a  (having  no  substance  ^ 

A  valid  Uthara  is  of  four  kinds:  (1)  ^Rr- 
^TTtT  or  ^^  Samprathipathi  or  admission,  [2)  f^^rr 
Mithya  or  (denial),  (3)  STc^T^^^^st  or  ^R^  Pra- 
thyavaskandhana  or  karana  or  (confession 
and  avoidance),  (4)  ^^r^  Poorva  Nyaya  or  {res 
judicata).^  Again  PT?:qrTR  denial  of  claim)  is  of 
4  kinds:  (1)  Positive  denial  of  the  claim,  (2) 
denial  of  all  knowledge  of  the  claim,  (3)  denial 
of  presence  at  the  particular  place,  or  at  the 
particular  time,  and  (4;  denial  of  birth  even 
at  the  time  alleged.^  sic^T^^^^JT  Prathyavas- 
khandhana  denotes,  in  a  case  of  claim  for 
the  recovery  of  goods,  either  receipt  of  the 
goods  and  return  thereof,  or  an  absolute  gift. 
The  essence  of  this  Uthara  as  explained  by 
Narada  is  that  it  admits  receipt  of  the  goods, 
money,  or  other  subject  of  claim  but  assigns 
some  good  reasons  for  its  retention.  ^^R. 
Poorvanyaya  {res  judicata)  arises  where  a  man 

•  Mita.  page  113. 

^  Kathyayana;  MiU.  page  112. 

*  K^thyayaua  ;  Mita.  page  ll2. 
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sued  pleads  that  he  had  been  sued  once  before 
for  the  same  subject-matter  by  the  same  person 
and  that  it  had  ended  adversely  to  the  oppo- 
nent. It  may  be  proved  either  by  the  written 
judgment  in  the  previous  suit  or  by  the  evidence 
of  witnesses  or  of  the  judge  who  decided  before.^ 

MISJOINDER   OF   PLEAS. 

The  combination  of  these  different  kinds 
of  3tT^  Uthara  in  one  and  the  same  action  is 
prohibited.^  The  prohibition  is  based  on  the 
ground  that  it  might  otherwise  lead  to  con- 
fusion as  to  the  (i%qr)  Kriya  or  burden  of  proof. 
In  a  single  action  the  burdea  of  proof  f^^T 
cannot  be  on  both  the  parties.  As  there 
is  only  one  ob"ject  BT^f^f^ce  to  be  gained  by 
either,  there  cannot  therefore  be  f^^J  burden  of 
proof  on  both.  For  instance  when  the  Uthara 
combines  fk^^J  and  ^r^  (denial  and  confession 
and  avoidance)  the  burden  of  proof  would 
necessarily  fall  upon  both  parties,  for  it  is  laid 
down  that  in  cases  of  ffr^^T,  denial,  the  j^jy 
burden  of  proof  is  on  the  3T?ff  plaintiff,  while  in 
the  cases  of  ^^R^  (confession  and  avoidance)  the 
burden  of  proof  is  on  the  defendant  srfcf^^. 
Therefore  the  combination  of  the  two  kinds  of 
vburden  of  proof  in  one  action   would   be  in- 

*  MUa.  page  114. 

•  Kathyayana. 
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consistent.^  When  the  claim  is  for  recovery  of 
gold  and  Rs.  100,  the  plea  that  gold  was  never 
given  and  that  Rs.  100  had  been  repaid  is  not 
tenable.  Similarly  the  pleas  of  ^7R^  and  ^^P^m 
(Karana  and  Poorva  Nyaya)  cannot  be  joined 
together  as  each  of  them  throws  the  T^r 
burden  of  proof  on  the  defendant.  As  in  a 
single  claim  either  plea  is  sufficient  to  non- 
suit the  plaintiff,  the  other  becomes  superfluous. 
The  same  considerations  prevail  when  3  or  4 
pleas  are  combined.  The  objection  as  to  such 
misjoinder  applies  however  only  when  all  these 
pleas  are  to  be  heard  together  but  there  can  be 
no  objection  to  their  being  heard  one  after 
another,  as  the  ar^ff  (Plaintiff)  can  succeed  only 
if  all  these  are  negatived  one  by  one.  The 
order  in  which  they  can  be  heard  may  depend 
upon  the  will  of  either  party  or  of  the 
members  of  the  assembly  subject  to  the  follow- 
ing exception,  viz.,  that  the  greater  of  the  two 
pleas  xr^r4f^q^  (Prabhoothartha  Vishaya) 
or  lone  which  leads  to  the  performance  of  some 
action  in  the  shape  of  positive  proof  or  ^RT^f^ 
(Kriya  iVishaya)  must  first  be  heard.^  When 
^f^  (Karana)  is  combined  with  another, 
inasmuch  as  there  is  no  action  to  be  performed  - 
in  it,  the  other  pleas  must  first  be  heard .^ 

^  Sm.  Ch.  page  102. 

*  Hareetha  Mita.  pages  113,  114. 

*  Sm.  Ob.  page  101 
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Example  1 :  — In  an  action  for  gold,  rupees,  and 
cloths,  when  the  plea  is  admission  about  gold, 
denial  about  rupees  and  return  of  the  cloths,  the 
plea  of  denial  must  first  be  investigated  as  it  has 
R^T'i  (Prabhoothartha).  Then  the  plea  about 
cloths  can  come  in  for  adjudication.  Similarly, 
the  same  rule  must  be  applied  when  the  other 
pleas  are  combined  with  each  other. 

Example  2  : — In  the  same  action,  suppose  the 
plea  is  ''  I  received  gold  and  rupees.  I  shall 
return  them  ;  cloths,  I  did  not  receive  ;  or  having 
received,  I  returned  them.  In  respect  of  cloths, 
the  matter  is  also  concluded  by  previous 
decision."  In  this  though  both  the  pleas  of 
admission  are  of  the  greatest  value  as  termina- 
ting the  dispute,  still  inasmuch  as  no  proof  has 
to  be  adduced  about  them,  the  other  pleas  must 
first  be  heard. 

Though  however  in  some  cases  the  pleas  should 
appear  to  be  in  the  nature  of  a  denial  and  also 
of  confession  and  avoidance,  even  then  the 
burden  of  proof  is  on  the5RT?ff  (Defendant).  For 
instance,  when  a  man  claims  a  cow  as  his  as 
having  been  lost  since  some  time,  and  now  found 
in  the  possession  of  his  adversary,  and  the 
adversary  says  that  the  claim  is  not  true  and 
that  the  cow  has  been  in  his  possession  even 
prior  to  the  time  alleged,  and  that  it  is  his 
having  been  born  in  his  house,  such  a  plea  is 
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proper.  It  is  neither  purely  a  plea  of  denial 
nor  a  plea  of  confession  and  avoidance.  It 
partakes  of  the  nature  of  both.  The  burden  of 
proof  is  on  the  defendant  in  accordance  with 
the  rule  that  in  cases  of  ^r^  (Karana)  plea, 
the  burden  of  proof  is  on  the  defendant.  It  might 
be  argued  why  if  this  plea  is  in  the  nature  of  a 
denial  the  burden  of  proof  is  not  thrown  on 
the  plaintiff.  The  answer  is  that  it  applies  to 
cases  of  absolute  denial  and  not  to  qualified 
denials  of  this  kind  as  explained  by  Hareetha. 

Where  the  plea  of  denial  and  res  judicata 
are  combined,  then  also  the  burden  of  proof  is 
on  the  defendant  in  accordance  with  the  rule 
that  in  cases  of  plea  of  res  judicata  the  burden 
of  proof  is  on  the  defendant.  The  mere  fact  of 
the  plea  of  denial  being  combined  with  it  does 
not  take  away  from  it  the  character  of  the 
plea  of  res  judicata  as  every  plea  of  res  judicata 
implies  incidentally  the  denial  of  plaintiff's 
claim  also.  The  rule  therefore  seems  to  be  that 
when  the  plea  of  denial  is  casually  combined 
with  other  pleas  which  substantially  admit  the 
claim,  then  the  burden  of  proof  in  all  such  cases 
is  on  the  defendant.  When  the  plea  of  ^Wt 
and^jNnc  are  combined  (when  a  man  pleads 
he  received  but  returned  it  and  also  says  it  is 
concluded  by  former  decision),  the  burden  of 
proof  is  of  course  on  the  defendant  in  respect  of 
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both  the  pleas  and  he  can  choose   the  proof  of 
either  plea  in  any  order  he  likes.^ 

After  the  written  statement  has  been  filed, 
the  party  on  whom  the  burden  of  proof  lies 
shall  at  once  note  down  the  evidence  which  he 
intends  to  adduce.^  Though  time  may  some- 
times be  granted  for  filing  written  statement, 
noting  of  the  evidence  should  be  done  without 
any  delay  after  the  written  statement  has  been 
filed,  to  prevent  false  evidence  being  got  up.* 
Therefore  it  follows  that  in  cases  of  pleas  of 
admission  there  is  no  necessity  for  adducing 
evidence  and  the  trial  comes  to  an  end  at  once.* 
In  other  cases,  the  trial  has  to  commence  and  if 
either  party  proves  his  claim  by  evidence,  oral 
or  documentary,  to  the  satisfaction  of  the 
assembly,  he  succeeds.^ 

Notes  to  Chapter  III. 

The  minuteness  with  which  these  rules  of 
pleading  had  been  framed  even  in  those  early 
days  cannot  fail  to  strike  a  jurist  with  their 
astounding  similarity  to  our  modern  forms  of 
procedure.  The  rule  that  the  nature  of  the 
plaint  or  complaint  should  be  closely  examined^ 

1   Mita.  page  115. 

•  Yaf?.*Part  II.  Cb.  1.  V.  7. 

*  Mita,  page  115. 

*  Hareetha  Mita.  page  115. 

•  Yag.  Part  II.  Ch.  I.  ?.  8. 
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before  the  adversary  was  compelled  to  appear 
in  court  prevented  needless  harassing  out  of 
spite.  The  rejection  of  the  plaint  in  such  cases 
resembles  the  procedure  laid  down  under  section 
203  of  the  Code  of  Criminal  Procedure  by  which 
frivolous  complaints  are  thrown  out,  and  also 
the  procedure  adopted  in  civil  law  whereby 
the  plaints  showing  no  cause  of  action  are  sum- 
marily rejected.  The  rules  laid  down  for  the 
appearance  of  the  party  applied  to  the  attend- 
ance of  witnesses  as  w^U.  In  respect  of  the 
attendance  of  witnesses,  a  novel  feature  of  the 
ancient  system  was  the  punishment  inflictc^d 
for  the  abuse  of  the  legal  process.  It  is  a  very 
common  practice  now-a-days  in  Indian  Courts 
for  the  complainant  in  a  criminal  case  to 
include  as  accused  all  persons  who  are  likely 
to  give  evidence  for  the  defence.  In  addition 
to  this,  very  often  the  female  relatives  of  either 
party  are  summoned  as  witnesses  though  the 
feeling  of  the  community  is  very  strong  against 
the  appearance  of  respectable  women  in  courts. 
This  is  done  either  out  of  spite  or  out  of  a 
desire  to  coerce  the  opposite  party  to  come 
to  terms  in  his  desire  to  avoid  social 
humiliation.  Under  such  circumstances  the 
person  summoned  is  left  absolutely  helpless, 
however  irrelevant  her  evidence  might  turn 
out  to  be,  or  however  vexatious  such  enforced 
attendance  might  be  felt  to  be.    No  doubt  the 

4 
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modern  law  of  India  having  regard  to  the 
expediency  of  enabling  suitors  to  procure  the 
attendance  of  witnesses  without  any  difficulty 
has  allowed  an  amount  of  latitude  in  civil  cases 
which  is  sometimes  put  to  improper  use.  Very 
often  the  Indian  Courts  invoke  the  aid  of 
inherent  jurisdiction  to  prevent  such  abuse  of 
process  but  when  the  mischief  is  done  without 
the  knowledge  of  the  courts,  the  courts  are  not 
armed  with  the  necessary  powers  of  punish- 
ment for  using  the  Courts  intended  to  afford 
relief  as  instruments  of  oppression. 

2.  The  recording  of  the  particulars  of  the 
plaint  and  the  written  statement  in  the  presence 
of  the  opposite  party  must  have  had  a  very 
salutory  effect  in  preventing  reckless  allega- 
tions. It  has  a  striking  resemblance  to  *  the 
examination  of  the  parties  in  Court  before  the 
issues  are  settled  which  though  prescribed  by 
the  Civil  Procedure  Code  of  India,  is  more 
often  neglected  by  the  Indian  tribunals  than 
observed.  The  ancient  judicature  of  India  made 
such  examination  compulsory. 

3.  The  rules  about  the  misjoinder  of  pleas  in 
the  written  statement  call  for  some  notice. 
They  seem  to  have  been  framed  with  a  view  to 
put  a  check  to  all  sorts  of  false  defences  being 
set  up  in  respect  of  the  same  claim.  The 
modern  rule  of  pleading  which  while  prohibit- 
ing the  plaintiff  from  suing  on  inconsistent 
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causes  of  action  relaxes  it  in  favour  of  the 
defendant  seems  to  err  on  the  side  of  undue 
leniency  to  the  defendant.  It  apparently  acts 
on  the  principle  that  to  a  possible  false  claim  all 
possible  false  defences  must  be  left  open.  The  • 
ancient  rules  permitted  the  combination  of 
different  pleas  in  respect  of  various  claims  but 
insisted  on  their  being  heard  one  after  another. 
They  bear  some  resemblance  to  the  modern  rule 
which  allows  multifarious  claims  to  be  tried 
separately. 

4.     Another     noteworthy    feature     of    the 
judicature  in  olden    days    in   India   was  the 
absence  of  the  professional  class  of  lawyers. 
The  Smritis  make  no  reference  to  them  at  all. 
It  would  be  an  interesting  subject  for  research 
to  find  out  when  they  first  came  into  existence 
in  India.    Sukranithi  makes  some  reference  to 
them.  It  does  not  mention  them  as  a  profession- 
al class  who  made  it  a  special    avocation  of 
their  life.    They  were  however  required  to  be 
well  conversant  with  legal  procedure  and   to 
be  men  of  good  character.  They  were  subject  to 
the  disciplinary  jurisdiction  of  the  courts  also- 
Any  proxy  acting  contrary  to  instructions  or 
behaving  improperly  out  of  greed  was  liable  to 
punishment.    The  party    had  no  unrestricted 
right  of  representation   in  all  cases.     It  was 
withheld  in  serious  crimes  and  particularly  in 
offences  against  the  State.  Our  former  Muham- 
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madan  rulers  seem  to  have  indented  more  on 
the  help  of  these  legal  proxies  as  the  very  term 
"  Vakil "  implies.  Even  the  Smrithi  Chandrika 
which  is  a  legal  digest  composed  in  the  15th 
century  is  silent  on  this  point.  The  necessity 
for  this  body  of  professional  men  must  have 
arisen  after  alien  rule  began,  for  the  judges- 
who  administered  the  law  were  foreigners, 
ignorant  of  the  languages  of  the  country  and 
some  middle  men  were  required  to  assist  them, 
in  the  administration  of  justice. 


CHAPTER^  IV. 

SPECIAL  RULES  OF  PLEADING  AND 
COUNTER  CLAIMS. 

Counter  claims  and  counter  actions. 

What  has  been  stated  above  are  the  char- 
acteristics of  actions  (Vyavahara)  in  gener- 
aL  There  are  certain  rules  which  regulate 
counter- actions  and  counter-claims. 

The  general  rule  is  that  when  one  action  has 
been  commenced  the  qR^?ff  (Defendant)  without 
clearing  himself  of  it,  cannot  start  another  action 
called  XTc^Pr^fhr  (counter-action)  against  his  adver- 
sary 3T?ft^  Though  the  plea  of  sic^T^?^^  or  %im 
(confession  and  avoidance)  may  appear  to  be  in 
the  nature  of  a  counter-claim,  inasmuch  as  it 
serves  to  clear  oneself  of  the  charge  brought,  it 
is  not  a  separate  counter- action.  The  .prohibi- 
tion is  in  respect  of  a  different  counter- action 
unconnected  with  the  previous  one.  An  obvi- 
ous exception  to  the  rule  of  STc^rPr^'tT  (counter- 
action) arises  in  cases  of  wrongs  affecting 
person,  such  as  quarrels  with  or  without  the  use 
of  force,  insults,  and  serious  crimes  endangering 
life  by  the  use  of  poison,  weapon,  etc^   Under 

»     Yag.  Partll,  Ch.  IL  V.  9. 
»     Yag.  Part  IL  Ch.  IL  v.  10. 
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these  circumstances,  a  counter-complaint  can  be 
laid.  Though  this  counter-complaint  is  not 
really  an  answer  to  the  original  charge  but  is 
an  independent  and  separate  charge  newly 
started,  still  it  is  permitted,  as  it  would  go  either 
in  mitigation  or  enhancement  of  the  punish- 
ment for  the  original  charge.^  In  determining 
such  disputes,  it  is  laid  down  that  the  aggressor 
is  the  more  guilty  of  the  two.  When  both  start 
the  quarrel  or  beat  each  other  simultaneously 
they  shall  receive  equal  punishment.^  XTc^TP^ttT 
(counter-action)  is  permitted  in  such  cases,  as 
serving  some  useful  purpose  whereas  in  others 
it  does  not.  In  other  cases  it  leads  only  to 
needless  embarrassment  at  the  trial  and  puts 
the  adversary  to  unnecessary  annoyance. 
'Consequently  it  is  also  laid  down  that  when 
one  action  has  been  commenced  and  the  trial 
of  it  has  not  ended,  no  other  action  shall  be 
started  at  the  same  time  against  the  same 
person. 

Variance  in  pleadings: — As  a  lesser  form 
of  counter-action  the  variation  of  the  pleadings 
is  also  prohibited.  It  is  not  open  to  an  3T?ff  (plain- 
tiff) to  allege  at  the  time  of  recording  the  m^ 
(Bhasha)  a  different  set  of  circumstances  from 
what  has  been   alleged  at  the  time  of  srrt^^r 

^     Mita.  page  117. 

«    Narada,  Ch.  XV.  v.  9  and  10. 
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(Avedana).  It  has  been  already  laid  down  that 
the  substance  of  the  ^m  should  correspond 
with  what  is  contained  in  the  ^nt^^T  Avedana. 
Thus  there  should  be  not  only  the  identity 
of  the  subject-matter  of  the  claim  but  also  the 
identity  of  the  allegations  in  respect  of  the 
same  subject-matter.^ 

Example: — A  man  having  alleged  that  he 
had  lent  Rs.  100  with  interest  and  that  it  had 
not  been  repaid  at  the  time  of  ^nt^^  (.Avedana  } 
cannot  at  the  time  of  ^F^r  Bhasha  say  that  he 
had  lent  100  cloths  with  interest.  Nor  can  he 
say  at  the  time  of  Bhasha  that  the  adversary 
had  robbed  him  of  Rs.  100  while  he  had  alleged 
before  that  he  had  lent  Rs.  100  with  interest  and 
that  the  adversary  hadi  refused  to  return  it^. 
Non-observance  of  such  directions  does  not  lead 
to  the  dismissal  of  the  pleas  raised  but  must  be  met 
with  punishment.  For  it  is  the  duty  of  the  king 
to  find  out  the  truth  of  a  Vyavahara  avoiding 
all  attempts  at  deception.  Such  variance  in 
pleadings  however  may  entail  dismissal  of  the 
claim  in  matters  of  dispute  arising  out  of  passion 
or  temper  (such  as  assaults,  etc.)  but  not  in 
matters  relating  to  rights  to  property  or  women 
in  which  case  the  person  guilty  of  it  may  only 

»     Mita.  p.  116  and  Narada,  Ch.  II.  v.  24  and  Sm.  Gh. 

p.  105  and  106. 
•     Mita,  page  116. 
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be  punish ed\  But  if  such  variation  occurs  in  the 
latter  case  after  the  filing  of  the  written  state- 
ment the  claim  itself  is  liable  to  be  dismissed. 

Example: — If  an  ^^  (complainant)  having 
stated  at  the  time  of  ^s{^^^  Avedhana  that  he 
v^as  kicked  on  his  head  by  sjc^^ff  (Defendant) 
with  his  foot  says  at  the  time  of  Bhasha  he 
was  either  kicked  with  'foot  or  beaten  by  hand, 
not  only  is  he  liable  to  punishment  but  also 
his  action  is  liable  to  be  dismissed. 

Notes  to  Chapter  IV. 

The  rules  about  counter-claims  and  counter- 
actions were  framed  with  a  view  to  prevent  the 
needless  harassing  of  a  party  by  vexatious 
counter-cases  and  frivolous  counter-claims.  This 
was  a  distinct  step  in  advance  of  modern  legis- 
lation. Another  mode  by  which  the  tendency  to 
pursue  frivolous  and  vexatious  litigation  was 
checked  was  by  punishment  of  the  unsuccessful 
party  as  will  be  shown  in  Chapter  X.  The 
modern  Indian  Legislature  has  thought  fit  to 
restrict  it  to  criminal  actions.  Extension  of  this 
rule  to  manifestly  false  and  vexatious  civil 
claims  would  be  a  wholesome  innovation  con- 
sistent with  ancient  Smrithis,  in  the  administra- 
tion of  civil  justice  as  tending  to  diminish  need- 
less litigation.     The  modern  rule  of  punishment 

*     Mita.  page  117;  Narada,  Oh.  II  ?.  25. 
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by  the  awarding  of  costs  to  the  successful  party- 
is  found  by  experience  in  many  cases  to  be  in- 
adequate reparation  for  the  annoyance  under- 
gone and  the  expense  actually  incurred  in  the 
course  of  a  protracted  litigation.  The  ancient 
Hindu  legislators  while  anxious  to  check  litiga- 
tion recognised  equally  well  that  the  strict 
application  of  these  rules  of  pleading  should  not 
entail  failure  of  substantial  justice,  and  laid  down 
as  a  general  rule  that  it  was  the  duty  of  the 
king  to  find  out  the  truth  in  spite  of  the  techni- 
calities of  the  law  and  procedure  and  the 
dishonest  attempts  of  suitors  to  take  shelter 
under  them.  The  rule  that  the  question  of 
variance  between  pleading  and  proof  is  one  of 
substance  and  not  of  form  is  as  old  as  the  Smri- 
this.  The  amendment  of  the  pleadings  was  per- 
mitted in  important  cases  relating  to  property  or 
women  with  the  necessary  safeguard  of  punish- 
ment for  such  alteration.  The  punishment  was 
apparently  in  the  nature  of  a  fine  which  corre- 
sponds to  the  present  award  of  costs. 


CHAPTER    V. 
PRINCIPLES  OF  PROOF  ^l^m  PRAMANA. 

After  the  filing  of  the  written  statement  the- 
judicial  assembly  determined  on  whom  the 
burden  of  proof  lay.  In  accordance  with  that 
decision  the  party  called  upon  to  prove  his  case, 
adduced  his  proof  Pramana  ^^J^).  No  proof  was- 
admitted  which  was  not  tendered  openly  in  tbe 
presence  of  both  parties.^  No  necessity  was 
apparently  felt  for  the  procedure  now  adopted 
of  framing  issues  in  the  case  as  the  courts  were 
required  to  confine  their  attention  to  the  trial 
of  only  one  particular  claim  at  a  time.  Proof 
^V^  is  of  two  kinds,  viz.,  (1)  JTr^f^  Human, 
(2)  ^f^  Divine.  Human  proof  is  furnished  by 
(1)  Documents  fer%cr,  (2)\yitnesses^rr%,(3)  Enjoy- 
ment ^ftf?".  Divine  proof  is '  usually  of  5  kinds 
besides  some  others.  (1)  Ordeal  by  Balance 
^Z  Ghata,  (2)  by  fire  3TP^  Agni,  (3)  by  water 
^cT^  XJdaka,  (4)  by  poison  J^^  visha,  (5)  by 
drinking  water  ^ji^  kosa. 

There  are  'certain  rules  which  regulate 
the  mode  of  proof  applicable  in  certain 
cases.    Divine   proof  is  to  be  resorted  to  only 

»     Sukra  Neethi  Ch.  IV.  Sub-Sec.  v.  166. 
»     Tag.  Part  II  Oh.  II.  v.  22. 
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in  the  absence  of  human  proof.  Where  of 
the  two  litigants  one  adduces  human  proof 
and  the  other  divine,  the  human  proof  must 
be  accepted  in  preference  to  the  other.^ 
Where  also  a  portion  of  the  claim  only 
is  proved  by  available  human  proof,  the  rest 
cannot  be  proved  by  divine  proof.  In  such  a 
case  by  reason  of  the  rule  that  proof  of  a  part 
amounts  to  proof  of  the  whole,  the  whole  claim 
must  be  held  proved. 

Example: — Where  a  man  has  witnesses  only 
to  prove  payment  of  money  in  the  case  of  a  loan 
and  offers  to  prove  the  amount  lent  as  well  as 
the  rate  of  interest  by  divine  proof,  the  divine 
proof  is  not  permissible^.  The  rule  that  ^ff^ 
(Sahasa)  offences  committed  secretly  can  be 
proved  by  divine  proof,  applies  only  in  the 
absence  of  human  proof.  The  rule  of  Narada 
admitting  divine  proof  in  cases  of  ^TTf^  com- 
mitted in  uninhabited  forest,  or  at  night,  or 
in  the  interior  of  a  house  or  of  cases  of  breach  of 
trust  must  be  understood  similarly.  The  general 
rule  which  admits  divine  proof  only  in  the 
absence  of  human  proof  is  subject  to  the  follow- 
ing exceptions.  According  to  Katyayana, 
in  actions  for  (^Tf^  and  TT^'sq)  violence  and 
defamation,  divine  proof  is  the  only  kind  of  proof 


Kathyayana  and  Mita.  p.  123. 
Katbyayana  and  Mita.  p.  123. 
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possible  for  determining  the  criminal  act.^  Sub- 
ject to  these  rules,  in  pleas  of  denial,  and  confes- 
sion and  avoidance,  either  form  of  proof  may  be 
adduced.  But  the  plea  of  res  judicata  is  suscep- 
tible only  of  human  proof  and  it  does  not  admit 
of  divine  prooP.  Some  Smrithi  writers  like 
Brihaspati,  Katyayana,  and  Pitamaha  alto- 
gether prohibit  resort  to  divine  proof  in  disputes 
about  immoveable  property  and  in  cases  of 
minor  insult^.  But  divine  proof  may  generally 
be  had  in  cases  where  the  evidence  (oral  or 
documentary)  is  highly  suspicious  and  the 
matter  in  dispute  is  involved  in  great  doubt*. 

Even  among  the  forms  of  human  proof 
documentary  proof  or  proof  of  enjoyment  alone 
is  acceptable  in  some  cases  in  preference  to  the 
rest.  In  respect  of  transactions  carried  on  by 
any  corporate  body,  guilds,  or  associations,  docu- 
mentary proof  alone  is  valid  and  not  any  other 
human  proof  even  to  the  exclusion  of  oral  evi- 
denced Oral  evidence  is  considered  legitimate 
proof  in  preference  to  documents  and  divine 
proof  in  the  case  of  disputes  about  payment  of 
wages  between  master  and  servant,  and  about 
non-payment  of  purchase-money,  and  in  cases  of 

^  Mita.  pp.  123  and  124. 

a  Sm.  Cb.  p.  120. 

3  Sm.  Ch.  page  121. 

♦  BrihH^pathi  ;  Kdthay^jaaa,  Sm.  Oh.  p.  121. 

•  Sm.  Cb.  p.  122. 
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disputes  about  gambling.  In  actions  regarding 
the  right  of  passage  through  a  door  or  way,  or  in 
actions  regarding  flow  of  water  or  enjoyment  of 
water  rights,  proof  by  enjoyment  alone  is  pre- 
ferable to  any  other  proofs  Katayayana  say& 
that  in  all  disputes  about  immoveable  property 
either  documentary  evidence  or  evidence  of 
enjoynent plays  a  greater  part  than  mere  oral 
evidence  as  tending  to  clear  up  disputes.  As 
between  the  documentary  evidence  and  the  evi- 
dence of  enjoyment,  the  latter  has  greater 
weights 

Title  with  possession  : — ^^  Bhukthi  (enjoy- 
ment) comes  therefore  foremost  as  a  mode  of 
proof  in  respect  of  rights  to  immoveable  property 
generally.  As  possession  is  an  incident  of 
ownership  it  is  recognised  as  a  mode  of  proof  of 
ownership.  Hareetha  describes  title  as  the  root 
and  possession  as  the  branch  of  a  tree.  Mere 
possession,  however,  is  not  proof  of  ownership. 
It  is  legal  title  ^HT^T  Agama,  such  as  is  acquired 
by  gift,  purchase,  etc.,  that  really  confers 
ownership.  Such  title  has  greater  validity 
than  mere  possession  in  determining  owner- 
ship.^ According  to  Yagnavalkya  title  how- 
ever perfect  if  unaccompanied  by  even   slight 

^     Mita.  page  124. 

*     Narada,  Ch.  lY.  t.  77. 

>     Narada  Ch.  IV.  y.  85  and  86. 
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possession  is  of  no  value.^  Possession  is  in- 
sisted on  by  Katyayana  and  Brihaspati  also 
for  completing  the  legal  title  as  affording  some 
guarantee  of  the  reality  of  the  title  deeds. 
Katyayana  says  that  undisturbed  possession 
for  10  years  under  a  document  to  the  knowledge 
of  the  former  owner  places  the  document  beyond 
all  doubt.  Enjoyment  of  even  one  of  the  several 
properties  comprised  in  a  document  raises  a 
presumption  of  enjoyment  of  the  rest.^  Even 
if  there  be  legal  title  evidenced  by  a  document  in 
one  man  and  if  he  allows  enjoyment  of  the 
property  by  another,  the  owner  runs  the  risk  of 
losing  his  property,  his  legal  title  being  of  not 
much  avail  to  him  in  course  of  time.  There- 
fore some  slight  possession  is  enjoined  in  token 
of  ownership.  But  mere  possession  for  however 
long  a  time  does  not  confer  ownership  as  a 
usurper  cannot  become  owner  by  the  fact  of 
possession.^  Therefore  possession,  in  order  that 
it  may  afford  proof  of  ownership  must  satisfy 
five  conditions : — (1)  it  must  be  accompanied 
by  title,  (2)  it  must  be  long,  (3)  it  must  be  with- 
out interruption,  (4)  it  must  be  without  obstruc- 
tion, (5)  it  must  be  to  the  knowledge  of  the 
adversary.*    But  in  cases  of  mere  enjoyment 

*  Tag.  Part  II  Oh.  II  v.  27. 

*  Brihaspathi:  Sin.  Ch.  page  154. 
»  NaradaCh.  IV.  v.  87. 

*  Mita.  page  128 ;  Sm.  Oh.  page  160. 
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from  generation  to  generation  it  is  valid  proof 
of  ownership  by  itself  though  unaccompanied 
by  proof  of  title,  as  such  long  possession  raises 
the  presumption  of  legal  title.  This  exception 
applies  only  in  cases  of  enjoyment  for  a  period 
lasting  beyond  the  memory  of  man  or  for  3 
generations,  which  may  be  taken  to  exceed 
the  period  of  man's  memory. 

Ordinarily  one  hundred  years  is  consider- 
ed to  be  the  period  of  a  man's  memory, 
being  the  period  of  his  life.  The  validity  of 
possession  based  upon  title  has  reference  to 
enjoyment  for  a  period  less  than  one  hundred 
years.  In  this  case,  as  it  is  possible  to  deter- 
mine whether  possession  is  based  upon  title  or 
not,  possession  accompanied  by  title  is  recog- 
nised as  a  mode  of  proof.  In  the  case  of  im- 
memorial enjoyment  or  for  over  3  generations 
it  is  not  possible  to  trace  the  existence  or  other- 
wise of  title  as  the  origin  of  possession,  and 
therefore  mere  possession  is  recognised  as  a 
mode  of  proof.^  If  there  is  no  memory  of 
enjoyment  from  generation  to  generation  by 
right,  even  though  it  may  be  for  over  100  years, 
mere  possession  is  of  no  avail,  as  it  is  laid  down 
that  a  person  enjoying  without  title  though  for 
.hundreds  of  years  is  liable  to  punishment  as  a 
thief.    The    conclusion     arrived     at     by    the 

'     Kithyayaoa  Mita.  page  129 ;  Sm.  Oh.  page  163. 


64  ANCfBNT   HINDU   JUDICATUR*':.  TOHVP.    V. 


Lv^i 


Smirithi  writers  is  that  possession  having  a 
lawful  origin  alone  is  valid  for  proving  owner- 
ship, in  course  of  time  it  proves  ownership. 
Conversely  mere  title  without  possession  cannot 
prove  ownership  as  want  of  possession  may 
indicate  subsequent  transfer  of  ownership.^  This 
is  summed  up  as  follows  by  Yagnavalkya  : 

Pitamaha  says  :— 

Title  without  possession: — Title  however 
perfect  is  held  by  Yagnavalkya  not  to  be 
complete  without  even  slight  possession.  Thi& 
rule  is  interpreted  by  Vigneswara  as  insisting 
upon  the  importance  of  delivery  not  only  for 
divesting  one  of  ownership  but  also  for  the 
purpose  of  transferring  ownership  to  another. 
The  transfer  of  ownership  is  effected  only  by 
acceptance  of  delivery.  Acceptance  may  be  of 
3  kinds:  (1)  mental,  (2)  oral,  (3)  physical. 
Mental  acceptance  ^TRft^  takes  place  where  the 
transferee  wills  that  the  property  shall  be  his. 
Oral  acceptance  ^f^  is  done  by  means  of  de- 
claration  in  unmistakable  language  that  the 
property  has  become  h"  >  own.  Physical  accept- 

T     Mita.  page  129. 


CHAP,   t]  PRINCIPLES   OP    PEOOr    (PRAMANA.)  6^ 

ance  "flft^  is  signified  by  various  modes  such  as 
actual  receiving  or  touch,  etc.  Rules  have  been 
laid  down  indicating  the  various  modes  of  physi- 
cal acceptance.  Deer,  cow,  and  kid  must  be 
accejvted  by  holding  the  tail ;  elephant  by  hold- 
ing itff  trunk  ;  horse  by  holding  its  manes  ;  and 
a  female  slave  by  touching  her  head.  Accord- 
ing to  Asvalayana,  living  things  must  be 
accepted  by  uttering  some  sacred  hymns  or 
auspicious  words  and  by  touch  in  the  case  of 
inanimate  objects  and  girls.  In  the  case  of 
moveables,  all  the  3  kinds  of  acceptance  are 
possible.  But  in  the  case  of  immoveable  pro- 
perty physical  acceptance  is  impossible  unless 
it  be  by  enjoyment  of  its  usufruct.  Therefore 
the  rule  says  that  mere  title  created  by  sale  or 
gift  without  even  slight  enjoyment  so  as  to 
indicate  acceptance  of  ownership  is  not  com- 
plete and  cannot  prevail  as  against  title 
accompanied  by  such  enjoyment.  This  rule 
operates  also  to  determine  priority  between 
two  conflicting  titles  the  dates  of  which  are  not 
known,  in  which  case,  the  one  with  possession 
prevails  over  the  other  without  possession.  If 
the  dates  are  known,  the  one  prior  in  date 
ought  to  prevail  even  though  devoid  of  posses- 
sion.^ 

This  rule  is  also  understood  by  Vigneswara 

'     Kita.  page  129. 
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as  determining  the  relative  merits  of  the 
3  kinds  of  human  proof  in  certain  cases.  When 
the  title  of  the  original  owner  has  been  proved 
by  witnesses,  it  ought  to  prevail  over  mere 
present  possession  except  in  the  case  of  inherited 
property.  In  the  case,  however,  of  inherited 
property,  the  fact  of  inheritance  from  gener- 
ation to  generation  is  of  greater  evidentiary 
value  than  proof  furnished  by  documents  or  by 
third  parties.  In  the  case  of  titles  with  and 
without  possession,  the  one  with  possession  is  of 
greater  validity  than  the  one  without  posses- 
sion ^ 

Prescription  and  limitation  :  From  these  dis- 
•cussions  we  are  naturally  led  to  the  cases  of 
enjoyment  adversely  to  the  real  owner.  In 
respect  of  such  enjoyment  the  following  rule  is 
laid  down  by  Yagnavalkya  : — 

If  a  stranger  is  allowed  to  enjoy  the  land  of 
another  to  the  knowledge  of  the  owner  and 
without  obstruction  for  20  years,  it  becomes 
lost  to  the  owner  ;  if  it  is  moveable  property, 
it  is  lost  after  enjoyment  for  10  years.  Vigna- 
neswara  struggles  hard  to  establish  that  this  is 

>     Mita.  page  129. 

2     Yag.,  Part  II.  Oh.  II.  y.  24. 
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neither  a  rule  of  limitation  nor  a  rule  of  pre- 
scription. It  does  not  stand  to  reason,  says 
Vignaneswara,  that  the  ownership  in  the  pro- 
perty itself  should  be  lost  after  enjoyment  for 
the  prescribed  period,  as  mere  non- obstruction 
is  not  recognised  by  law  or  usage  as  a  mode  of 
transfer  of  ownership,  just  as  a  gift  or  a  sale. 
Nor  can  mere  enjoyment  for  20  years  confer 
ownership  as  mere  enjoyment  is  no  proof  of 
ownership  just  as  ownership  does  not  neces- 
sarily connote  enjoyment.  Also  mere  enjoy- 
ment is  nowhere  laid  down  as  a  mode  of 
acquisition  of  ownership.  For  according  to 
Gautama,  there  are  only  8  modes  of  acquiring 
ownership :  (1)  inheritance,  (2)  purchase,  (3)  par- 
tition, (4)  seizure,  (5)  finding,  (6)  gift  to  a  Brah- 
mana,l7)  conquest  for  a  Kshatriya  and  (8)  acqui- 
sition of  wages  by  Vaisya  and  Sudra.  Narada 
enumerates  only  six,  viz.,  (1)  right  by  birth  or 
the  finding:  of  treasure,  (2)  gift,  (3)  purchase,  (4) 
conquest  or  valour,  {5j  marriage,  (6)  inheritance. 
Brihaspathi  makes  it  7  by  adding  gains  of 
learning  and  mortgage  to  the  list  and  omitting 
gift.^  Mortgage  becomes  a  source'  of  acquisi- 
tion of  o  w  nership  by  the  rule  of  foreclosure.  The 
rule  of  Yagnavalkya  cannot  be  taken  to  lay 
•  down  enjoyment  as  a  mode  of  acquisition  of 
ownership,  as  the  circumstances  under  which. 

I    Sm.  Ch.  page  161. 
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ownership  is  acquired  are  well  recognised  in** 
the  world  and  as  his  single  authority  cannot 
be  considered  sufficient  to  create  a  new  one. 
Gautama's  saying  cannot  be  taken  to  be  merely 
illustrative  as  it  is  meant  to  lay  down  the 
modes  of  acquisition  of  ownership.  Further  as 
it  is  laid  down  that  the  sinner  who  enjoys  a 
property  without  being  entitled  thereto  shall  be 
punished  like  a  thief,  this  negatives  enjoyment 
being  a  mode  of  acquiring  ownership.  This 
saying  about  enjoyment  without  title  cannot 
be  explained  away  as  applying  to  enjoyment 
without  the  knowledge  of  the  owner.  For 
Katyayana  lays  it  down  as  a  rule  that  a  person 
who  has  unlawtully  taken  the  cattle,  women 
and  slaves  of  another  cannot  rely  upon  his  en- 
joyment to  perfect  his  title  and  that  it  applies  to 
his  son  as  well.  Therefore  he  argues  that  this 
rule  of  Yagnavalkya  does  not  prescribe  loss  of 
ownership.^ 

Nor  does  it  operate,  he  says,  as  a  bar  to 
any  action  in  respect  thereof.  For  according  to 
Narada,  an  action  for  the  recovery  of  the  property 
after  enjoyrAent  by  another  for  a  prescribed 
period,  fails,  if  the  owner  has  been  negligent  in 
asserting  his  right  or  has  kept  quiet  over  the 
enjoyment  by  the  other.^    So  even  according  to 

*  Mita.,  page  125. 

«  Narada,  Oh.  IV.  v.  76. 
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Narada  enjoyment  on  account  of  neglect  defeats 
the  claira  but  does  not  destroy  the  right  to  pro- 
perty. Similar  is  the  view  of  Manu.  A  person 
who  enjoys  the  property  of  another  who  is  not 
an  idiot  or  a  child,  is  entitled  to  retain  it  as  the 
action  by  the  latter  for  recovery  of  the  same 
would  faiU  It  would  thus  be  seen  that  the  view 
of  Vignanesvara  that  the  rule  of  Yagnavalkya 
is  neither  one  of  limitation  nor  of  prescription 
is  opposed  to  the  clear  texts  of  Narada  and 
Manu  and  his  attempt  to  explain  away  these 
texts  is  altogether  unsuccessful.  Brihaspathi 
lays  down  that  the  real  owner  who  allows  his 
property  to  be  dealt  with  by  another  as  owner 
or  enjoyed  adversely  to  his  knowledge  cannot 
recover  it  afterwards  though  his  legal  title  is 
unimpeachable.  Vyasa  prescribes  the  period  of 
such  enjoyment  destroying  the  legal  right  to 
property  to  be  20  years  which  is  also  the  period 
fixed  by  Yagnavalkya  for  immoveable  property. 
It  must  be  observed  that  while  Narada  merely 
lays  down  a  rule  of  limitation  Manu  makes  the 
right  extinct  with  the  remedy.  Therefore  these 
texts  unmistakably  establish  a  rule  of  limitation 
and  thereby  incidentally  also  a  rule  of  extinc- 
tive or  restrictive  prescription.  This  inference 
receives  support  from  the  various  texts  including 
the  text  of  Yagnavalkya     (Verse  25)    which. 

*  Manu,  Ch.  VIII.  v.  143. 
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illustrate  the  cases  of  permissive  possession  and 
exclude  them  from  the  operation  of  extinctive 
prescription.  While  Yagnavalkya  fixes  the 
period  of  limitation  at  10  years  for  moveable 
property,  Marichi  limits  it  to  5  years.  There  is^ 
a  text  of  Marichi  cited  in  the  Smrithi  Chandrika 
-to  the  effect  that  cattle,  conveyances,  ornaments, 
things  taken  with  consent  are  liable  to  return 
within  5  years  and  that  otherwise  they  are  lost 
to  the  owner.  Manu  also  says  that  things  enjoyed 
with  the  consent  of  the  owner  such  as  cows, 
horses,  camels  and  bullocks  left  for  being  tamed 
always  continue  to  be  the  property  of  the 
owner.^  Things  enjoyed  with  the  consent  of 
the  owner  either  by  learned  Brahmanas,  kings, 
agents  or  by  friends  and  relations  are  never 
lost  to  the  owner  by  such  enjoyment.  These 
texts  clearly  indicate  that  permissive  possession 
neither  clothes  the  possessor  with  ownership  nor 
detracts  from  the  right  of  the  real  owner.- 

Besides  these  cases  of  permissive  possession 
where  permission  i.-  express,  there  are  others 
of  implied  permission  where  possession  cannot 
be  construed  to  the  detrin^ent  of  the  owner  as- 
being  adverse.  Manu  and  Yagnavalkya  ex- 
V elude  boundary  marks,  property  kept  in  pledge^ 
«fiealed  deposit  or  bailment,  property  of  minors,, 

»   Manu,  Cb.  VIIT.  y.  146. 

•  Mita.,  p.  126&Sm.Cb.  p.  157. 
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women,  property  of  the  king,  and  of  the  learned 
Brahmanas  from  the  category  of  those  liablp  to 
possessory  ownership.*  Enjoyment  by  one's  own 
relations  agnate  or  cognate  may  also  be  traced 
to  the  implied  consent  of  the  owner.  Katya- 
yana  adds  to  this  list  the  property  of  idols,  as 
the  latter  are  not  capable  of  asserting  their 
right  and  preventing  hostile  enjoyment.  This 
has  some  resemblance  to  the  modern  law  by 
which  trust  property  is  in  some  cases  held  to  be 
outside  the  operation  of  the  law  of  limitation. 
According  to  Narada,  a  student  engaged  in 
study,  or  a  merchant  resident  in  a  foreign 
country,  may  claim  his  property  after  return 
home  within  12  or  even  50  years.^ 

Adverse  enjoyment  during  the  period  of  im- 
prisonment of  a  person  does  not  count  against 
him.  These  rules  seem  to  lay  down  the  law 
of  extinctive  or  restrictive  prescription,  though 
some  Smriti  writers  have  construed  them  a& 
indicating  that  the  owner  runs  the  risk  of 
losing  his  property  in  consequence  of  enjoy- 
ment by  another  for  the  prescribed  period, 
thereby  some  cloud  being  cast  upon  his  title  and 
the  probative  value  of  documentary  and  oral 
evidence  being  weakened  by  such  adverse 
enjoyment.    These  rules  may   also  be  under- 

»    Manu,  Ob.  VIII.  v.  149.     Tag.  Part  II.  Cb.  II.  v.  26. 

*  8m.  Oh.  p.  58. 
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stood  as  laying  down  that  until  the  prescribed 
period,  the  owner  runs  the  risk  of  losing  his 
property,  while  after  the  expiry  of  the  period, 
the  apprehended  risk  becomes  an  established 
loss.  Vignaneswara's  explanation  of  the  text 
of  Yagnavalkya  as  referring  to  the  loss  of 
produce  during  the  period  of  such  adverse 
enjoyment  is  far-fetched  and  unsupported  by  any 
other  authority.  Vignaneswara  himself  re- 
cognises in  a  way  acquisitive  prescription  in 
respect  of  moveables.  This  rule  of  Yagna- 
valkya seems  therefore  to  indicate  a  rule  of 
limitation  and  of  prescription  in  accordance  with 
the  views  of  Manu,  Narada,  and  Marichi  above 
referred  to.  The  rule  that  the  usurper  never 
becomes  owner  though  the  latter  is  deprived  of 
his  property  accords  with  the  modern  rule  that 
limitation  may  extinguish  the  remedy  but  not 
the  right.  Narada  and  Hareetha  invest  enjoy- 
ment for  3  generations  with  legal  ownership 
though  the  original  possession  was  adverse  and 
unlawful.  Yagnavalkya  adopts  the  rule  of  Manu 
cited  above  excluding  some  properties  from  the 
effect  of  such  adverse  enjoyment  as  an  excep- 
tion to  his  rule  and  this  clearly  bears  out  the 
interpretation  put  upon  it  as  a  rule  of  limitation 
and  prescription.  As  a  matter  of  fact  this  inter- 
pretation of  Yagnavalkya's  text  has  been  ac- 
cepted by  some  of  the  Bengal  Jurists  like  Raghu- 
nandhana  and  Jagannath  Tarka  Panchanana. 
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Length  of  possession  :  It  has  been  stated 
above  that  lawful  possession  ripening  into  legal 
ownership  must  be  of  long  duration.  Brihas- 
pati  says  it  cannot  be  for  less  than  35  years, 
which  is  the  period  of  one  generation.  Accord- 
ing to  Vyasa  it  is  20  years.  But  both  classify 
the  enjoyment  according  to  the  number  ot 
generations  covering  the  period  of  enjoyment 
and  value  it  in  the  ascending  order.  If  the 
enjoyment  exceeds  3  generations  it  is  called 
immemorial  enjoyment.  The  first  usurper  has 
therefore  to  prove  his  title  and  possession  as 
against  the  adversary  who  claims  the  property 
thoup:h  in  the  case  of  his  sons  and  grandsons 
possession  alone  may  suffice  to  deduce  title.^ 
Immemorial  enjoyment  or  enjoyment  for  3 
generations  raises  a  presumption  of  legal  origin 
and  dispenses  with  proof  of  legal  title  as  stated 
already.  Both  Hareetha  and  Narada  go  the 
length  of  saying  that  such  enjoyment  for  3 
generations  though  unlawful  should  not  be 
disturbed." 

Proof  of  possession :  Possession  is  best 
proved  by  the  oral  evidence  of  the  actual  culti- 
vators of  the  land,  of  the  villagers,  or  of  the 
neighbouring  land-owners,   or    by  documents. 

>     Sm.  Oh.  page  165. 

•  Mira,  pages  129  and  1.30 ;  Sm.  On.  page  168. 

*  Narad  i  and  Sm.  Ou.  p^ges  15>{  aud  162. 
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This     takes    us  to  the    subjects  of    oral    and 
documentary  evidence. 

Notes  to  Chapter  V. 

1.  Immemorial  enjoyment  raising  a  pre- 
sumption of  legal  origion  under  ancient  Hindu 
law  seems  to  have  a  close  resemblance  to  the 
presumption  of  lost  grant  raised  in  the  English 
law.  It  would  have  been  observed  that  the  ancient 
Smritis  insisted  on  the  legal  origin  of  posses- 
sion as  indicative  of  ownership  and  did  not 
recognize  unlawful  possession  for  however  long 
a  time  ripening  into  legal  title.  Ancient  Hindu 
Legislature  nurtured  in  an  atmosphere  of  exact- 
ing morality  and  high  spirituality  could  not 
reconcile  itself  to  tlie  immoral  position  of 
raising  long  unlawful  possession  to  the  pedestal 
of  legal  ownership.  Under  Ancient  Hindu  Law 
a  mere  trespasser  could  never  hope  to  clothe 
himself  with  legal  ownership  however  long  his 
adverse  possession  might  have  been,  unless  he 
had  a  fair  title  as  well.  So  strong  is  this  moral 
consciousness  of  Vignanesvara  and  some 
Smriti  writers  that  they  would  not  accept 
even  what  appears  to  be  the  view  of  Yagna- 
valkya  that  prescriptive  enjoyment  may  bar 
the  remedy  but  not  take  away  the  right.  The 
modern  law  of  prescription  cannot  be  supported 
on  any  ethical  basis  but  is  founded  on  the 
principle  of  expediency.    On  a  comparison  of 
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the  Ancient  Hindu  Law  with  the  laws  of  other 
countries,  Dr.  Markby  says  in  his  "  Elements  of 
Law ' '  3rd  edition,  page  290  :  "  The  objection 
to  the  English  Law  is,  that  it  does  not  take 
sufficient  notice  of  the  distinction  between  a 
holding  by  wrong  and  a  holding  under  a  de- 
fective title  but  gives  the  same  fixed  period  of 
prescription  for  nearly  all  cases." 

2.  The  properties  of  women,  idols,  and  of  the 
State  were  preserved  with  scrupulous  care  under 
the  ancient  Hindu  Law.  Any  length  of  enjoy- 
ment of  such  properties  neither  vested  owner- 
ship in  the  possessor  nor  deprived  the  real 
owners  of  the  right  of  recovering  them.  The 
property  of  minors  and  idols  was  thus  kept 
outside  the  scope  of  limitation  and  prescription 
as  in  modern  law. 

3.  The  rule  which  insisted  on  delivery  of 
possession  as  completing  legal  title  was  a  whole- 
some check  on  the  execution  of  sham  and 
colorable  documents  which  have  unfortunately 
become  a  very  common  feature  of  Indian  liti- 
gation in  recent  times.  Benami  transactions  or 
sham  documents  were  foreign  to  the  ancient 
law  of  India.  The  idea  of  a  benami  transaction 
was  a  foreign  importation  made  perhaps  after 
the  Muhammadan  conquest.  Those  who  have 
any  experience  of  the  Indian  Courts  will  readily 
recognize  the  enormous  amount  of  mischief 
which  the  benami  transactions  are  creating   in 
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India  by  promoting  needless  litigation.  An 
eminent  Indian  Judge  of  the  High  Court  of 
Madras  has  characterised  it  as  demoralizing 
litigation  in  this  country.  The  support  given 
to  it  by  the  English  Judges  administering  the 
Indian  law  on  the  supposed  analogy  of  legal 
and  equitable  estates  familiar  to  the  English 
Lawyers  is  due  to  the  ignorance  of  the  real 
spirit  of  ancient  Hindu  Law  and  perhaps  also 
due  to  a  pardonable  desire  to  give  effect  to 
what  they,  though  erroneously,  consider  to  be 
the  prevailing  sentiment  of  the  people.  The 
British  Judicial  system  in  India  was  unfortu- 
nately obliged  to  give  its  legal  sanction  to  these 
transactions  which  were  in  vogue  among  the 
people  of  this  country  though  it  is  opposed  to 
the  spirit  of  British  jurisprudence.  These  benami 
transactions  while  tending  towards  general 
demoralization  of  the  people  seem  to  exercise  a 
very  depressing  effect  upon  trade.  The  com- 
plaint very  often  made  that  indigenous  trade 
in  this  country  does  not  attract  capital  by  way 
of  investment  may  be  traced  to  some  extent  to 
the  habits  of  t]\e  people  who  indulge  in  benami 
transactions.  The  Indian  legislature  has  already 
interfered  in  discountenancing  benami  pur- 
chases-through Court.  It  is  high  time  that  this 
restriction  is  extended  generally  to  all  benami 
transactions. 


CHAPTER  VI. 
ORAL  EVIDENCE. 

The  second  method  of  human  proof  is  by  the 
testimony  of  witnesses. 

Witnesses  and  their  characteristics :  A 
witness  is  a  person  other  than  the  party  who 
has  some  knowledge  of  the  transaction  in  dis- 
pute.^ A  person  becomes  a  witness  according 
to  Manu  either  because  he  has  seen  something 
or  heard  something.^  Witnesses  are  of  two 
kinds:— (1)  pT  Krita  (chosen) ;  (2)  9T1>^  Akrita 
(casual).  Krita  witnesses  are  of  5  kinds  and 
Akrita  witnesses  are  of  6  kinds,  according  to 
Narada.^^ 

The  Krita  witnesses  are  (1)  fef%?f  Likhita 
(one  who  has  been  purposely  brought  to 
attest  a  written  instrument).  If  he  is  a 
signatory  he  is  called  a  feR^d  Likhita  or 
one  who  can  write  his  name  himself.  If  not  he 
is  called  ^f^  Lskita  (marksman)  or  one 
who  gets  his  name  written  by  others.*  (2) 
^rfer  Smarita,  is  one  who  has  |been  asked  to 

1  Sukra  Neethi,  Ch.  IV.  Sub-section  V.  y.  182. 

•  Manu,  Ch.  VIII  v.  74. 
»  Narada,  Ch.  IV.  v.  U9. 

*  Hareetha. 
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witness  a  transaction  and  reminded  about  it 
every  time  the  transaction  takes  place.  (3) 
^^■^HiaYadhrichchagata,is  onewhohas  casually 
<5ome  at  the  time  of  the  Transaction.  (4)  'J^'W^ 
Goodha  Sakshi  is  one  who  has  been  asked  by 
the  plaintiff  to  hide  himself  in  some  place  and 
to  listen  to  the  words  of  the  adversary.  (5) 
^TR^rr%  Uttara  Sakshi  is  one  who,  having  listen- 
ed to  the  statement  of  a  person  who  is  about  to 
die  or  to  travel  abroad,  about  some  disputed 
transaction,  is  called  upon  to  speak  to  it.  ^ 

The  Akrita  witnesses  are  : — 

1.  The  villagers,  2.  Judge,  3.  King,  4.  one 
who  has  been  authorised  to  do  any  act,  5.  the 
person  deputed  by  the  plaintiff,  6.  members  of 
the  family  in  matters  affecting  the  family. 
Judge  includes  the  clerk  of  the  Court  and  the 
members  of  the  assembly.^ 

The  credibility  of  each  of  these  Krita 
witnesses  excepting  those  who  have  attested 
documents  is  gauged  by  a  time  limit  according 
to  Hareetha.  Witnesses  to  a  document  may  be 
believed  after  any  lapse  of  time.  Smarita 
witnesses  cannot  be  believed  after  8  years; 
Yadhrichchagata  witnesses  after  5  years; 
Goodha  witnesses  after  3  years  ;  and  Uttara 
witnesses  after  the  expiry  of  one  year.     This 

*     Brihaspathi  and  Sm.,  On.  papje  184. 
»     Narada,  Oh.  IV.  v.  150  to  152. 
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rule  however  seems  to  be  merely  directory 
without  being  mandatory  as  he  adds  that  gener- 
ally the  testimony  of  a  person  is  dependent 
upon  his  mental  capacity  and  power  of  memory 
and  that  so  long  as  these  remain  unimpaired 
his  testimony  may  be  accepted  even  after  any 
length  of  time^ ' 

Among  Akrita  witnesses  the  villagers  be- 
come necessary  witnesses  in  cases  of  murder  or 
theft  occurring  in  a  village  or  in  boundary  dis- 
putes arising  therein.  The  Judge  as  well  as  the 
members  of  the  judicial  assembly  and  the  clerk 
of  the  Court  may  be  required  to  prove  previous 
decisions  in  pleas  of  res  judicata.  The  king,  him- 
self though  ordinarily  exempt,  may  be  obliged 
to  give  evidence  about  any  matter  coming  to 
his  notice  in  the  course  of  an  enquiry.  A  person 
who  has  been  by  consent  of  both  parties  deputed 
to  do  a  certain  act  out  of  confidence  in  him  or 
the  person  who  is  employed  as  the  common 
agent  of  both  is  equally  eligible  as  an  Akrita 
witness^.  In  partition  disputes  and  disputes 
about  loans,  members  of  the  family  of  both  par- 
ties who  are  actuated  by  Dharma  and  are 
impartial  may  be  chosen  as  witnesses^ 

Number    and    quality  of    the    witnesses : — 
Ordinarily  there  must  be  at  least  3  witnesses 

»  Sm.  Ch.  page  185. 
•  Sm.  Ob.  page  175. 
'     Hareetha  and  Sm.  Ch.  p.  186. 
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who  have  good  understanding,  perform  penance, 
who  are  generous,  born  of  good  family,  lovers 
of  truth,  who  are  guided  by  the  principles  of 
Dharma,  who  are  straightforward,  who  bear 
no  hate  or  ill-will,  who  have  sons,  who  are 
wealthy,  and  who  perform  the  duties  enjoined 
by  the  Vedas  and  Smritis^.  Even  one  or  two 
persons  well  versed  in  Dharma  may  be  com- 
petent witnesses  on  consent  of  both  parties^. 
Two  witnesses  may  suffice  out  of  Likhita  and 
Goodha  witnesses  described  above^.  In  the 
case  of  actions  relating  to  adultery,  theft,  insult 
and  violence,  any  person  may  be  a  competent 
witness  if  he  is  not  affected  by  defect  of  charac- 
ter and  if  his  evidence  is  not  vitiated  by  previous 
contradiction.  Preferably  witnesses  of  the  same 
caste  or  order  as  that  to  which  the  parties 
belong  should  be  examined*.  Women  witnesses 
should  be  preferred  where  women  are  con- 
cerned^. In  disputes  between  merchants,  other 
merchants  or  the  members  of  a  guild  should  be 
chosen*.  In  the  absence  of  these,  others  may  be 
examined  provided  they  are  free  from  any  of 
the  grounds  of  incompetency. 

»     Yag.  Part  II.  Ch.  V.  v.  68  and  69. 

»     Yag.  Part  II.  Ch.  V.  v.  72  ;  Narada  Ch.  IV.  v.  192.- 

•  Sm.Ch.  p.  174. 

^    NaraHa,  Ob.  IV.  v.  154. 

•  Manu,  Ch.  VIII.  v.  e9, 

•  Narada,  Ch.  IV.  v.  155. 
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Grounds  of  incompetency. — The  following 
are  the  iivfr  main  grounds  of  incompetency 
arising  from 

(1)  ^=^       (Vachana)Swritten  authority. 

(2)  ^\^        (Dosha)     defect      of     mind     or 

character. 
(3^     ^         (Bheda)      contradictory      state- 
ments. 

(4)  ^^frfj  (Swayamukti)     volunteering    to 

give  evidence. 

(5)  Jj^TFcR  Mritantara  (The  witness  who 
becomes  ineligible  after  the  death  of  either 
party, who  had  chosen  him  as  a  witness  or  on 
account  of  the  non-existence  of  the  thing  for 
which  he  was  cited)^ 

According  to  written  authority  a  person 
engaged  in  the  performance  of  Vedic  rites, 
one  who  follows  Vanaprasthasrama  and  a 
wandering  ascetic  are  not  to  be  cited  as- 
witnesses.  The  king  also  is  exempt  from  giv- 
ing evidence.  Artists  and  sculptors  are  not 
competent  witnesses  on  account  of  their  natural 
inclinations  towards  acquiring  wealth  and  of 
being  swayed  by  pecuniary  considerations^. 

The  defect  of  mind  affecting  the  capa- 
city of  a  person  to  observe  clearly,  to  under- 
stand   properly,     and    to     express    correctly, 

*     Narada,  Ch.  IV.  v»  157  to  162  and  Sm.  Ob,  p.  187. 
»     Sm.  Ch.  p.  178. 
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excludes  some  persons  from  the  category  of 
<;ompetent  witnesses.  Women,  aged  persons 
over  80  years,  and  infants  below  16  years  of 
age,  are  incompetent  witnesses.  Similarly  per- 
sons in  mental  distress  afflicted  with  any  disease 
such  as  leprosy,  drunken  and  mad  persons,  and 
persons  who  are  defective  in  any  organ  of  sense 
are  not  competent  to  give  evidence.  Defect  of 
character  may  arise  out  of  interest  or  bias 
towards  either  party.  Persons  having  interest 
in  the  subject  matter  of  the  dispute,  the  triends 
and  relations  and  dependants  of  either  party, 
and  enemies  of  either  party  should  be  avoided 
as  their  evidence  would  bear  obvious  bias.  Men 
of  avowedly  bad  character  such  as  sons  quarel- 
ling  with  their  fathers,  thieves,  chandalas,  out- 
castes,  persons  of  brutal  instincts,  men  of  bad 
temper,  persons  addicted  to  gambling,  deceitful 
persons,  men  accused  of  heinous  sins  or  crimes, 
and  proved  perjurers  and  forgers  should  be  exclu- 
ded^  Narada  specifies  in  detail  persons  follow- 
ing various  professions  and  others  as  undesira- 
ble witnesses^.  However,  in  the  absence  of 
qualified  witnesses  any  one  who  is  not  a  friend 
or  enemy  of  either  party  may   be  examined^. 

»     Ta^l  Part  II.  Oh.   5,  v.  70  and  71 ;  Manu  Oh.  8, 
V.  63  to  68. 

•    Nara.da  Oh.  IV,  v.  182  to  186. 

«     Narada  Ob.  IV,  v.  190  ',  Sm.  Oh.  page  181. 
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The  rules  as  to  competency  of  witnesses  have 
necessarily  to  be  relaxed  in  the  case  of  offences 
of  violence,  etc.,  or  in  respect  of  acts  done  inside 
a  house  or  a  forest  and  in  cases  of  danger  to  life. 
Narada  would  shut  out  even  in  such  cases  the 
evidence  of  children,  women,  relations  and  per- 
jurers and  forgers.  He  excludes  them  on  the 
supposition  that  children  are  usually  devoid  of 
understanding:,  women  are  habitually  prone  to 
lying,  and  relations  are  always  inclined  to  par- 
tiality, and  that  others  indulging  in  forgery 
and  perjury  are  by  practice  always  deceitfuP. 
If  however  these  disqualifications  appear  in  a 
minor  degree  their  evidence  also  may  be  receiv- 
ed though  with  some  caution  in  cases  of  oifences 
of  violence,  etc. 

A  Mritantara  witness  was  one  who  had 
been  cited  by  a  plaintiff  or  defendant  as  a 
witness  to  any  transaction  and  who  was 
subsequently  rendered  ineligible  either  on 
account  of  the  non-existence  of  the  subject- 
matter  of  the  dispute  or  on  account  of  the  death 
of  the  party  who  had  cited  him  as  a  witness. 
This  was  done  either  at  the  time  of  death  or  on 
other  occasions.  These  witnesses  however  be- 
came competent  when  the  suit  was  allowed  to 
be  continued  by  the  sons  or  grandsons  of  either 
party.     In  cases  of  bailment  and  debts  due  to 

•     Narada  Ch.  XV,  v.  189  to  192. 
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the  deceased,  these  witnesses  became  competent 
when  disputes  about  them  cropped  up\ 

The  rules  for  the  appreciation  of  evidence 
are  laid  down  below.  The  testimony  of  wit- 
nesses at  variance  with  their  own  previous 
statements  or  with  those  of  other  more  credible 
witnesses  cannot  be  accepted.  It  is  in  this  sense 
they  are  regarded  as  incompetent. 

The  party  citing  a  particular  witness  is 
alone  entitled  to  examine  him.  His  relations 
or  others  authorized  on  his  behalf  may  also 
examine  such  a  witness.  A  witness  cited  by 
one  person  but  examined  by  another  person  is 
guilty  of  volunteering  evidence.^  A  person  not 
cited  or  summoned  but  offering  to  give  evidence 
is  a  voluntary  witness  liable  to  punishment 
irrespective  of  the  truth  or  falsity  of  his 
evidence.^ 

Production  of  oral  evidence. —The  attendance 
of  the  witnesses  was  secured  very  much  in  the 
same  manner  as  the  appearance  of  the 
adversary  related  in  Chapter  III.  Some  of 
the  rules  applicable  for  the  compulsory 
appearance  of  the  parties  applied  to  the 
-witnesses  as  well.  The  witnesses  summoned 
-were  paid     their    fee     called     Purushabhriti 

*     Mita.  page  162  and  Sm.  Oh.  page  158. 

2  Katyayana  aad  Sm.  Oh.  page  189. 

»   Sukra  Neethi,  Oh.  IV  Sub-Section  V  v.  196. 
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(S^^ft)  3-nd  also  their  travelling  expenses  in 
proportion  to  the  suit  amount  not  exceeding  i  of 
the  amount.  The  amount  so  spent  by  the  party 
was  recorded  and  eventually  recovered  from  the 
defeated  suitor.^ 

The  competency  of  each  witness  was  first 
decided  before  his  examination  was  com- 
menced. As  in  the  case  of  documentary  evi- 
dence, obvious  defects  of  mind  or  character  in 
respect  of  the  witness  tendered  were  noticed  by 
the  Chief  Judge  or  the  members  of  the  assembly, 
it  being  left  to  the  opposite  party  to  bring  out 
the  latent  defects.^  As  in  the  case  of  docu- 
mentary proof,  so  also  in  the  case  of  oral  testi- 
mony all  objections  about  the  competency  of 
witnesses  were  to  be  pointed  out  before  the 
conclusion  of  the  trial  itself.  Any  later  dis- 
covery did  not  vitiate  the  decision.  Nor  could 
the  soundness  of  the  judgment  be  impeached  by 
subsequent  attacks  directed  as  to  the  quality  of 
the  oral  evidence  adduced  but  not  detected 
before.*  This  prohibition  applied  ito  the  compe- 
tency as  well  as  the  credibility  of  the  witness. 
The  witness  was  questioned  as  to  his  competency 
«or  character  and  his  answers  were  recorded. 
Any  reckless  attempt  at  discrediting  a  witness 

^  Mr.  Sbama  Sastry's  Translation  of  Artha  Sastra,  Book 
II,  Ch.  I.  page  190. 
>  Sm.  Oh.  page  191. 
«  Brihaspati  and  KUyayana,  Sm.  Ch.  page  192. 
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was  punished  with  the  same  penalty  inflicted 
on  a  false  witness.^  The  discredited  witnesses- 
were  discarded  and  the  trial  proceeded  with  the 
examination  of  other  witnesses  if  any.  ff  no 
other  proof  be  forthcoming,  the  party  tendering 
such  evidence  which  had  been  rejected  shall  be 
deemed  to  have  failed  to  substantiate  his  case.^ 

Mode  of  recording  evidence. — After  such 
preliminary  examination,  the  witnesses  who 
have  been  summoned  and  are  present  shall  be 
questioned  in  the  presence  of  both  parties  after 
having  been  told  the  consequences  of  untruth^. 
According  to  Katyayana,  the  Pradvivaka  shall 
question  the  witnesses  one  by  one  after  having 
sworn  them  that  they  shall  speak  the  truth  in 
the  presence  of  Gods  and  Brahmans.*  The 
method  of  swearing  is  prescribed  by  Manu.  In 
the  case  of  a  Brahman,  he  shall  be  told  that  his 
merit  of  truthfulness  shall  perish  if  he  speaks 
falsehood,  in  the  case  of  a  Kshtriya  he  shall  "be 
told  that  his  vehicles  and  weapons  shall  become 
ineffectual  if  he  should  swerve  from  truth.  A 
Vysya  was  told  that  his  cattle  and  seed-grain 
would  become  devoid  of  fertility,and  a  Sudra  was 
made  to  invoke  all  kinds  of  sin  if  he  should  speak 

*  Brihaspati. 

»  Mita,,  page  163  and  Sm.  Cb.  page  19a  aod  194. 
«   Manu,  Cb.  VIII  ?.  79. 

*  Yag.,  Part  11.  Cb.  II  ?.  73  to  75. 
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falsehood.^  If  a  Brahmana  or  any  one  of  the 
three  higher  classes  follows  any  of  the  following 
professions,  viz.,  tending  cattle,  trade,  singing, 
service  under  any  person,  and  usury,  he  shall  be 
treated  as  a  Sudra  for  the  purposes  of  swearing.^ 
Sudra  witnesses  shall  be  Itold  that  if  they  speak 
untruth  the  sins  called  TIcT^,  ^wwm^  and  ^r^f^I^ 
Pataka,  Upapataka  and  Mahapataka  shall 
descend  on  them,  that  the  worlds  which  await 
those  who  set  fire,  or  kill  women  and  children^ 
shall  receive  them,  and  that,  in  addition,  the 
spiritual  merit  acquired  by  them  in  former 
births  shall  go  to  the  person  who  is  prejudiced 
by  their  false  evidence.^  This  exhortation  was 
intended  apparently  to  frighten  the  witness 
about  the  consequences  of  false  evidence.* 

The  witnesses  shall  be  questioned  either 
before  the  judicial  assembly  or  on  the  precincts 
of  the  immoveable  property  in  dispute  or  in  the 
view  of  the  article  which  is  the  subject-matter 
of  dispute.^  In  cases  of  killing,  evidence  shall 
be  recorded  in  the  presence  of  the  dead  body  or 
in  its  absence  in  the  view  of  any  of  its  limbs. 
In  all  cases  the  evidence  has  to  be  taken  in  the 

»  Manu,  Ch.  VIII  v.  88 ;  Narada,  Ch.  IV.  v.  199. 

«  MaDU,  Cb.  VIII  V.  102. 

»  Tag.,  Part  II.  Ch.  V.  v.  73  to  75. 

*  Narada,  Cb.  IV.  v.  200. 

•  Sm.  Ch.  page  206. 
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presence  of  both  parties  and  never  secretly  nor 
should  the  examination  of  witness  be  unneces- 
sarily delayed/ 

The  answers  of  the  witnesses  as  they  are 
naturally  given  to  the  questions  shall  be  taken 
and  they  should  not  be  pressed  again  and  again 
about  the  same  matter.^^  They  should  relate  to 
the  questions  asked  and  should  neither  exceed 
the  question  nor  fall  short  of  it,  in  actions 
relating  to  definite  tangible  property.^  In  other 
actions  such  defective  statements  may  be  ac- 
cepted. Any  inaccuracy  in  respect  of  any  of 
the  essential  points  as  to  time,  place,  stature, 
age,  caste,  amount  of  money,  etc.,  is  likely  to 
detract  from  the  value  of  the  evidence.^ 

Mode  of  appreciation  of  evidence  : — When 
there  is  a  difference  between  two  sets  of 
witnesses,  the  statement  of  the  larger  number 
shall  be  accepted.  When  the  number  is  equal, 
the  statements  of  persons  worthy  of  credit 
should  be  preferred.  Among  persons  worthy  of 
credit  those  who  are  superior  by  virtue  of  the 
qualifications  enumerated  above  deserve  better 
credence.^  Though  only  a  few  worthy  of  credit 
give  evidence  it  is  better  than  that  of  a  larger 

*  Sukra  Neethi,  Ch.  IV  Sub.  Sec.  V.  v.  193. 

*  Mita.,  page  185 ;  Katyayana  and  Sm.  Oh.  page  208. 
-  •  Narada,  Oh.  IV  v.  232  and  234. 

*  Sm.  Oh.  page  209  and  210. 

*  Yag.  Part  II.  Oh.  V.  v.  78. 
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number,  as  even  a  single  witness  may  be  pre- 
ferred as  worthy  of  credit  on  mutual  consent. 
The  disqualifications  imposed  upon  a  witness  on 
account  of  previous  contradictory  statements  is 
.  a  general  one  applicable  to  all  witnesses.^  The 
appreciation  of  evidence  by  demeanour  is 
referred  to  in  Chapter  IX  in  connection  with  the 
rules  relating  to  the  conduct  and  demeanour  of 
parties  and  witnesses. 

Rules  of  proof  by  witnesses  : — A  cause  is 
said  to  have  been  proved  when  the  witnesses 
speak  to  it  as  true.  It  is  said  to  fail  when  they 
disprove  it  as  false.^  When  the  witnesses  are 
unable  to  prove  or  disprove  a  cause  owing  to 
lapse  of  memory,  other  modes  of  proof  should  be 
resorted  to.  When  one  set  of  witnesses  speak 
toj  a  particular  fact,  but  more  trustworthy 
.persons  speak  to  another,  the  former  are  said  to 
be  perjured  witnesses  according  to  the  following 
text   of  Yagnavalkya  : 

It  might  perhaps  be  doubted  whether  it  is 
open  to  a  party  to  adduce  more  evidence 
when  the  first    set    of    witnesses     have  been 

*  Mita.  papje  154. 

"^   Ya?.  Part  IF.  Cb.  V  v.  79. 

*  Yag.  Part  H.  Cb.  V  v.  80. 
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examined  and  he  is  not  satisfied  with  it. 
It  is  no  doubt  said  by  Narada  that  when 
once  the  matter  has  been  decided  fresh  proof 
cannot  be  adduced.  The  explanation  for  this 
rule  of  Narada  is  simple.  The  proof  of  a  cause 
depends  upon  evidence.  If  a  party  unconscious 
of  the  defect  in  the  evidence  adduced  comes 
to  know  of  it  afterwards  and  thinks  it  is  not 
good  proof  what  is  there  to  prevent  him  from 
adducing  fresh  proof?  For  instance,  if  the  evi- 
dence of  a  witness  is  found  to  be  adverse  to  the 
cause,  owing  to  some  defect  in  his  organs  of 
sense,  though  it  might  not  have  been  discovered 
before,  it  may  be  set  right  by  other  evidence. 
So  also  false  evidence  may  be  tested  by  other 
evidence.  Katyayana  says  that  the  evidence 
of  a  witness  shall  be  tested  by  the  Judge  and 
the  assembly.  The  proof  becomes  clear  only 
when  evidence  is  so  tested.  The  test  of  true 
evidence  does  not  consist  in  its  being  favour- 
able to  one  party  or  another.  In  the  absence 
of  any  reason  showing  the  evidence  to  be  false, 
the  cause  itself  must  be  held  to  be  false. 

The  objection  therefore,  that  fresh  proof 
should  not  be  adduced  relates  only  to  adducing 
such  proof  after  decision,  and  not  before.  The 
text  of  Narada  above  cited  only  refers  to  such 
a  period.  Therefore  it  is  settled  that  a  party  is 
entitled  to  adduce  further  evidence  when  he  is 
not  satisfied   with  the  first.    But  the  further 
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and  more  satisfactory  evidence  he  proposes  to 
.let  in  must  have  already  been  intimated,  though 
not  available  at  that  time.  Even  if  the  names 
of  witnesses  have  not  been  intimated  before, 
they  may  however  be  examined  in  preference 
to  divine  proof.  In  the  absence  of  these,  divine 
proof  may  be  resorted  to  in  the  last  instance. 
After  this,  no  further  proof  can  be  adduced ^ 

This  rule  is  interpreted  by  some  as  per- 
mitting the  defendant  to  adduce  more  trust- 
worthy evidence,  when  he  finds  the  witnesses 
cited  by  the  plaintiff  support  the  plaintiff's  case 
but  Vignaneswara  says  that  this  interpretation 
cannot  hold  good  as  the  defendant  usually  has 
got  nothing  to  prove.  The  plaintiff  is  the 
person  who  has  got  something  to  prove  and  the 
defendant  is  the  one  who  usually  denies  it  and 
denial  does  not  admit  of  proof  by  witnesses. 
And  besides,  the  burden  of  proof  depends  upon 
the  nature  of  the  defence  setup.  Though  the 
burden  of  proof  is  on  the  defendant  in  pleas  of 
confession  and  avoidance  and  res  judicata  and 
on  the  plaintiff  in  pleas  of  denial,  still  according 
to  the  rule  that  there  can  be  only  one  kind  of 
proof  for  such  action  the  above  interpretation 
is  untenable.  Vignaneswara  thinks  it  may  be 
interpreted  in  a  third  way.  When  both  plain- 
tiff and  defendant  claim  a  certain   property  as 

>     Mita.  p.  156  and  167. 
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having  been  got  by  inheritance  without  speci- 
fying when  it  was  acquired  each  may  adduce 
-evidence  of  his  title.  In  weighing  the  evidence 
on  either  side  the  evidence  of  the  defendant 
may  be  preferred  if  it  is  superior  in  quality  to 
that  adduced  on  the  plaintiff's  side.  Here  there 
is  no  proof  of  denial  and  it  does  not  offend 
against  the  rule  of  burden  of  proof  varying 
according  to  the  nature  of  the  pleas.  Double 
proof  is  no  doubt  not  permissible  in  a  single 
action  but  when  the  action  itself  is  of  a  double 
nature  such  double  proof  is  permissible.  He  is 
of  opinion  that  even  such  an  interpretation  is 
opposed  to  the  spirit  of  the  rule  enunciated 
by  Yagnavalkya\  A  similar  rule  laid  down 
by  Katyayana  is  interpreted  by  the  author 
of  the  Smritichandrika  as  applying  to  cases  of 
review^. 

Refusal  to  give  evidence. — If  a  witness 
having  been  sworn  as  above  does  not  answer 
the  questions  put  for  a  period  of  45  days,  he 
shall  be  made  to  pay  the  entire  debt  with  inter- 
est and  also  iV  of  that  amount  in  addition. 
The  entire  amount  of  debt  shall  be  paid  to  the 
creditor  and  the  king  shall  take  the  i/lOth 
part  as  fine^     According  to   Manu  if  the  wit- 

*  Mita.  page  156  and  157. 
2  Sm.  Ch.  p.  218  and  219. 
*     Tag.  Part  II.  Ch.  V.  v.  76. 
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ness  is  afflicted  by  any  disease  or  prevented  by 
any  act  of  God  or  act  of  State  from  giving 
evidence  he  shall  be  allowed  3  fortnights  after 
which  he  is  liable  to  punishment^. 

If  a  person  being  well  acquainted  with 
the  facts  of  a  case  refuses  to  come  and  give 
evidence  he  shall  merit  the  sin  of  persons  who 
have  given  perjured  evidence  (5^gr%)  and  shall 
receive  the  same  punishment^.  The  decision 
arrived  at  in  pursuance  of  tutored  evidence  is 
liable  to  be  set  aside  on  review  if  it  is  so  dis- 
covered^. 

Whoever  having  agreed  to  give  evi- 
dence along  with  others  afterwards  refuses  to 
give  evidence  owing  to  ill-feeling  or  other 
cause  after  the  others  have  deposed,  shall  be 
punished  with  a  fine  amounting  to  8  times  the 
fine  to  be  inflicted  on  the  unsuccessful  party*. 
If  he  is  a  Brahmana  unable  to  pay  his  fine,  he 
shall  be  banished  from  the  country.  The  banish- 
ment shall  be  preceded  by  certain  acts  such 
as  stripping  him  of  his  clothes  or  depriving  him 
of  his  house,  according  to  the  nature  of  the 
subject-matter  of  the  action.  In  the  case  of 
others  unable  to  pay  such  fines,  they  shall  be 

^  Manu  Ch.  VIII,  v.  107,  8m.  Ch.  p.  212, 

2  Tag.  Part  II.  Ch.  V.  ?.  77. 

*  Mauu,  Ch.  Vm,  V.  13  7. 

*  Tag.  Part  TI,  Ch.  V.  v.  82. 
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compelled  to  do  the  work  suitable  to  their  caste 
or  occupation  or  be  put  in  jail  bound  in  chains. 
This  rule  must  be  observed  even  in  the  case  of 
fines  inflicted  for  giving  false  evidence.  When 
all  the  witnesses  refuse  to  give  evidence  all  are 
equally  liable  to  punishment.  Katyayana  says 
that  persons  who  make  contradictory  state- 
ments with  a  view  to  nullify  the  effect  of  their 
testimony  should  be  punished.  A  party  should 
not  have  any  secret  interview  with  a  witness 
cited  by  the  adversary  and  one  found  doing  so 
with  a  view  to  win  him  over  to  his  side  shall 
lose  his  case  according  to  JSTarada^ 

Punishment  for  false  evidence. — The  person 
who  procures  false  evidence  by  offer  of  money 
or  other  inducements,  and  the  person  who  gives 
false  evidence  accordingly,  are  both  liable  to 
double  the  punishment  inflicted  on  the  defeated 
suitor^.  If  he  is  a  Brahmana  he  is  to  be  exiled 
without  any  other  punishment.  This  is  the 
ordinary  rule  applicable  when  the  motive  for 
giving  false  evidence  is  not  ascertained  or  when 
it  is  not  a  case  of  habitually  giving  false  evi- 
dence. In  the  two  latter  cases  Manu  lays 
down  the  following  rule.  If  the  false  evidence 
has  been  given  on  account  of  greed  for  money, 
the  punishment    is    a    fine    of    1000    panams 

»     Mita.  page  168;  Narada  Ch.  IV.  v.  166. 
»     Tag.  Part  II,  Oh.  V,  V.  81. 
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-<copper),  if  it  is  owing  to  some  misapprehension, 
the  punishment  is  one  laid  down  for  ^^^rf^r 
(Poorvasahasa)  ;  if  owing  to  fear,  punishment  of 
^^qJT^rf^  (Madhyamasahasa)  ;  if  on  account  of 
friendship,  it  is  four  times  that  laid  down  for 
^^^rf^  Poorvasahasa  ;  if  on  account  of  lust,  it 
is  10  times  that  laid  down  for  "J^^ff^  ;  if  on  ac- 
count of  hatred,  it  is  3  times  the  punishment  for 
'T^'^^Tf^  (Madhyamasahasa)  ;  if  on  account  of 
ignorance,  it  is  200  copper  coins ;  and  if  on 
account  of  youth  it  is  100.  The  same  punish- 
ment is  to  be  observed  in  the  cases  of  habitually 
giving  false  evidence.^  The  three  inferior  castes 
are  to  be  punished  with  fines  as  aforesaid  in 
addition  to  corporal  punishment.  Corporal 
V  .punishment  may  take  the  form  of  cutting  off 
the  lips,  cutting  off  the  tongue  and  loss  of  life, 
according  to  the  nature  of  the  false  evidence.* 
The  Brahmana  in  addition  to  fine  is  liable  to  be 
banished  from  the  country,  stripped  of  his  cloth- 
ing or  deprived  of  his  house.  The  different  forms 
of  punishment  prescribed  for  the  Brahmanas 
shall  vary  according  to  the  caste  of  the  parties 
or  the  amount  involved  in  the  dispute  or  other 
circumstances.  When  the  motive  for  false 
evidence  is  not  ascertained  or  when  it  is  a  casual 
instance  of  false  evidence,    the  Brahmana  is 

1     Manu  Ch.  VIII  v.  120  to  122. 
a     Manu  Ch.  VIII  v.  125. 
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liable  only  to  fine,  like  a  Kshatriya,  if  the 
dispute  is  of  a  trivial  nature.  In  more  serious 
cases  he  is  liable  to  banishment.  The  Brahmana 
is  never  liable  to  corporal  punishment.^ 

When  false  evidence  is  permissible : — 
Giving  of  false  evidence  as  well  as  refusal  to 
give  evidence  is  always  prohibited.  There  is  an 
exception  to  this  rule  which  arises  in  the  case  of 
persons  who  are  liable  to  be  condemned  to  death 
when  a  witness  shall  not  speak  the  truth  and 
may  even  speak  untruth.^  Where  in  cases  of 
offences  based  upon  suspicion,  speaking  truth' 
will  entail  the  death  of  either  party  and  speak- 
ing falsehood  will  lead  to  the  death  of  a  third 
party,  not  giving  evidence  is  permissible  if  the 
king  allows  it.  If  the  king  insists  on  it  the 
evidence  should  be  rendered  futile  by  contra- 
diction. Even  if  that  is  not  possible,  truth  alone 
should  be  given  out,  otherwise  there  is  the  double 
sin  of  giving  false  evidence  and  causing  the 
death  of  another  person.  One  of  this  is  avoided 
if  at  least  truth  is  spoken.^  It  is  laid  down 
that  false  statement  is  permissible  in  joking,  or 
in  relationship  with  women,  in  effecting  a 
marriage,  in  loss  of  life,  and  in  total  deprivation 
of  property.* 

1  Mita.  page  1 57  and  Sm.  Ch.  page  215. 

2  Manu,  Ch.  VIII  v.  104 ;  Yag.  Part  II  Oh.  V.  v.  83. 
»     Mita.  page  158. 

*     Manu.  Ch.  VIII.  v.  11 2  ;  Vyaea  and  Sm.  Ch.  page 
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Circumstantial  evidence  (^T^^rf^STc^n?). 

Narada  mentions  6  instances  of  circumstantial 
evidence.  Possession  of  a  torch  in  a  case  of 
mischief  by  fire  and  possession  of  an  instrument 
in  cases  of  grievous  hurt  lead  to  an  inference  of 
the  commission  of  crime.  A  man  found  dallying 
with  the  hair  of  a  woman  may  be  suspected  ta 
be  guilty  of  adultery.  A  person  found  near  a 
destroyed  bridge  with  a  hoe  in  his  hand  may  be 
deemed  to  be  liable  for  such  damag^e.  The 
cutting  of  a  forest  may  be  fixed  on  a  person 
found  emerging  from  it  with  an  axe  in  his  hand. 
Presence  of  injuries  may  raise  an  inference  of 
guilt  in  the  person  charged  with  assault.^  Simi- 
larly the  possession  of  stolen  property  according 
to  Sankha  and  Likhita  is  prima  facie  proof  of 
theft.  A  caution  is  however  added  that  these 
appearances  of  guilt  must  not  be  accepted  un- 
reservedly without  further  scrutiny  and  in  the 
absence  of  other  corroborative  facts,  as  it  is 
pointed  out  for  instance  that  injuries  may  some- 
times be  self-inflicted.2 

Notes  to  Chapter  VI. 

1.  Ancient  Hindu  Law  insisted  on  high 
moral  qualifications  in  a  witness  and  did  not 
permit  of  any  one  being  picked  up  from  the 
streets  or  from  the  Court  premises  and  made  to 

1     Narada  Ch.  IV  v.  172  to  176. 
»     Sm.  Ch,  paee  221. 
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depose  as  is  very  often  done  in  the  modern  Indian 
Courts.    This  was  carried  to  such  an  extreme 
limit  that  witnesses    whose  credibility   alone 
would  according  to  modern   law  be  questioned 
were  barred  as  legally  incompetent  witnesses 
though  the  ancient  Hindu  legislation  kept  well 
in  view  the  modern    distinction  between   an 
incompetent  witness  whose  testimony  is  totally 
shut  out  and  an  untrustworthy  witness  whose 
testimony  though  received  is  disregarded.    The 
tendency  of  ancient  legislation  in  all  countries 
was  to  regulate  the  competency  of  witnesses  by 
artificial  rules  of  exclusion  while  the  trend  of 
modern  jurisprudence  is  to  widen  the  scope  of 
oral    testimony    leaving  the  determination  of 
the  credibility  to  the  discretion  of  the  tribunals. 
The  framers  of  the  Indian  Evidence  Act  seem 
to  have   stretched  this  principle  to  its  utmost 
limits,  so  that  the  Indian  Act  allows  evidence 
which  is  excluded  even  under  the  English  Law. 
The   modern  Law  of  Evidence  in  India  is  as 
wide  in  its  range  of  admissible  evidence,  as  the 
ancient  law  was  narrow  in  its  compass  of  com- 
petent testimony. 

2.  Ancient  Hindu  Law  preferred  women 
witnesses  in  disputes  where  women  were  con- 
cerned. Though  Narada  excludes  women  from 
the  category  of  competent  witnesses  on  the 
ground  of  their  natural  proneness  to  lying,  still 
it  was  recognised  that  their  evidence  was  likely 
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to  be  nearer  the  truth  when  other  women  were 
concerned. 

3.    The    mode    of    swearing    was    adjusted 
according  to  the  caste  of  the  witnesses,  so  that 
the  particular  form  of  oath  may  specially  appeal 
to  their  imagination  and  faith,  instead  of  one 
universal,  inflexible  rule   being  applied  to  aU 
persons  irrespective  of  their  intellectual  attain- 
ments or  religious  faith,  without  any  kind  of 
stimulus    to    their    moral     instincts.    It    is    a 
common  experience  in  Indian  Courts   to  find 
a  witness  who   is  not  habituated  to    perjury 
in  Courts  or  used  to  the  tactics  of  cross-examin- 
ing counsel  to  hesitate  to  answer  a  question  or 
even  to  modify  his  former  statement  when  he  is 
asked  to  state  whether    he    would  positively 
swear  to  such  and  such  a  fact.     It  shows    that 
the  common  illiterate  Indian  witness  is  not  so 
alive  to  the  legal  consequences  of  perjury  as  he 
is  to  the  moral  or  religious  side  of  it.    The  fear 
that  he  may  meet  with  some  calamity  or  mis- 
fortune in  this  world  or  be  eternally  damned  in 
the  next  is  perhaps  more  clear  to  his  dim  mental 
vision,  than  the  penalty  of  fine  or  imprisonment 
in  jail  of  which  he  has  no  conception   until   the 
actual  event  which  may  or  may  not  happen.  It 
is  perhaps  in  this  aspect  of  the  matter  apart 
from  the  strong  religious  belief  prevalent  in 
ancient  times,  that  we  have  to  look   at  tha 
method  of  proof  known  as  divine  proof  recognis- 
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ed  in  those  days  as  a  legitimate  legal  proof  of 
secular  facts.  It  must  be  observed  by  any 
casual  observer  acquainted  with  the  administra- 
tion of  justice  in  this  country  that  perjury  has 
increased  considerably  within  the  last  century 
or  so.  The  growing  materialistic  tendencies  of 
the  age,  together  with  the  decadence  of  religi- 
ous faith  may  have  perhaps  contributed  to  the 
moral  fall  of  a  nation  which  held  up  the  ideal 
of  Harischandra  to  the  world.  The  reason  for 
this  lapse  from  ancient  ideal  may  perhaps  also 
be  traced  to  some  extent  to  the  entirely  foreign 
legal  system  which  has  been  introduced  into 
this  country.  The  ancient  system  of  law  rested 
on  the  foundations  of  ethics  and  religion  and  the 
method  of  adducing  evidence  also  had  neces- 
sarily to  tap  the  ethical  and  religious  instincts 
of  the  deponent.  This  was  one  important  factor 
in  checking  perjury. 

4.  Another  feature  of  the  ancient  adminis- 
tration was  that  the  judicial  assemblies  which 
decided  disputes  seem  to  have  been  held  in  the 
very  place  where  the  disputes  arose  or  where 
the  crime  was  committed.  Evidence  was  requir- 
ed to  be  taken  on  the  very  land  in  dispute.  The 
party  or  witnesses  who  wanted  to  give  false 
evidence  had  to  do  it  in  the  presence  of  his  own 
kith  and  kin  and  neighbours  who  must  have 
known  all  about  the  truth  of  the  matter.  His 
perjury  would  have  to  face  a  large  body  of 
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public  opinion  and  perhaps  incur  the  risk  of 
social  ostracism.  This  healthy  influence  of 
public  opinion  and  possible  social  ostracism  is 
removed  when  the  Courts  are  held  in  distant 
places  and  amidst  alien  surroundings.  The 
party  or  witness  who  comes  to  a  big  District 
centre  or  a  Taluk  centre  does  not  care  a  jot  as 
to  what  the  people  in  and  around  the  Court 
premises  think  of  his  conduct  or  of  his  veracity. 
To  an  Indian  villager  the  public  opinion  of  his 
own  village  is  far  more  important  than  the 
severe  strictures  of  the  Judge  as  to  his  character. 
The  ancient  safeguards  having  been  removed, 
the  provisions  of  the  modern  law  are  not  suffici- 
ently preventive. 

5.  The  ancient  system  tended  to  ensure  the 
production  of  the  best  evidence  available.  It 
was  secured  by  a  process  of  preliminary  elimi- 
nation of  ineligible  witnesses  and  by  affording 
sufficient  protection  to  the  respectable  witness- 
es compelled  to  appear.  As  in  modern  proce- 
dure, then  also  the  competency  of  a  witness  was 
hrst  decided  before  the  reception  of  his  evidence. 
But  the  competency  of  a  witness  ranged  over  a 
much  wider  area  as  stated  already  and  exclu- 
ded even  the  testimony  of  witnesses  whose 
credibility  alone  can  now  be  questioned.  This 
might  have  saved  the  time  of  the  Court  in  keep- 
ing out  useless  evidence,  even  at  the  risk  of 
•occasional  exclusion  of  relevant  evidence. 
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6.  The  respectable  treatment  which  seems  to 
have  been  accorded  to  the  witnesses  in  the 
ancient  days  was  a  sufficient  inducement  to  call 
forth  disinterested  evidence.  It  is  well  admitted 
by  every  body  acquainted  with  the  working  of 
the  present  Indian  Courts  that  respectable  wit- 
nesses try  to  avoid  the  witness  box.  The  ancient 
rule  which  punished  reckless  discrediting  of 
testimony  stands  in  striking  contrast  with  the 
modern  law  which  allows  considerable  latitude 
in  impeaching  the  testimony  of  a  witness.  This 
latitude  which  is  perhaps  justified  in  view 
of  the  higher  interests  of  justice  requires 
however  to  be  safeguarded  with  certain  limi- 
tations. The  Indian  Evidence  Act  no  doubt 
clothes  the  witnesses  with  certain  privileges 
unknown^to  ancient  jurisprudence  but  it  does 
not  pay  sufficient  heed  to  the  feelings  of  a 
sentimental  people  like  the  inhabitants  of  this 
country.  In  other  countries  where  the  Bar  has 
been  an  organic  growth  along  with  the  develop- 
ment of  legal  institutions,  it  has  attracted  to 
itself  certain  traditions  and  a  certain  standard 
of  professional  etiquette  and  such  environments 
always  afford  sufficient  guarantee  against  the 
abuse  of  privileges.  In  India  the  Bar  has  been 
an  extraneous  importation  and  its  rights  and 
liabilities  have  to  be  sought  within  the  four 
corners  of  the  statute  law,  apart  from  any 
allegiance  to   professional  tradition.    The  pro- 
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fessional  public  opinion,  if  any,  is  too  often 
silent  and  too  feeble  to  assert  itself.  The  party 
also  is  more  often  swayed  by  spite  than  by  any 
regard  to  fairness.  Under  these  circumstances, 
there  is  the  danger  of  the  liberty  allowed  to  a 
party  degenerating  into  a  license  for  the  reckless 
harassing  of  a  witness.  Modern  Indian  Law 
permits  any  imputation  being  made  with  respect 
to  the  character  of  a  witness  who  has  entered 
the  witness  box  with  impunity  though  there  ia 
not  the  slightest  basis  for  it.  A  respectable 
witness  subjected  to  such  humiliation  has  to  go 
without  a  remedy.  To  a  witness  regard  for  his 
feelings  is  as  important  as  the  result  of  a  suit  to 
a  party.  The  Indian  Evidence  Act  does  not  go 
far  enough  in  affording  protection  to  respect- 
able witnesses.  There  is  no  reason  why  modern 
legislation  should  not  devise  some  remedy  to 
counteract  any  tendency  to  abuse  the  privilege. 


CHAPTER    VIL 

LEKHYA     PRAMANA     (DOCUMENTARY 
EVIDENCE). 

Out  of  the  three  kinds  of^rr^f^^JTR  (Ma- 
nushika  Pramana)  human  forms  of  proof,  proof 
by  evidence  of  possession  and  of  witnesses  have 
been  dealt  w^ith.  There  remains  the  third  form 
of  proof  by  means  of  documents  called  Lekhya 
Pramana  (^qir^rm). 

Lekhya  is  of  two  kinds  :— (1)  ^rsTfff^  Raja- 
keeya  (public  document)  ;  (2)  ^rr%^  or  ^rriN^ 
Laukika  or  Janapada  (private  document).^ 

PUBLIC   DOCUMENTS. 

Public  documents  may  be 

1.  Shasana  (grant)  5[rrw. 

2.  Jayapatra  (judgment  or  decree)  ^srqqfr. 

3.  Agnapatra  (order)  ^r^rT?r. 

4.  Pra.gnapatra  (request)  m^N^.^ 
Shasana  documents  relate  to  gifts  of  lands  or 

of  revenue.    The  gift  of  revenue  is  called  ft^^ 
Nibandha.     In  times  of  conquest  or  treaty  by 

^   Mitakshara,  p  .159. 

•  Vasishta  in  Smrithi.  Oh.  p.  125. 
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one  sovereign  with  another,  it  was  usual  to  insist 
on  the  giant  of  lands  or  i-e venue.  The  gift  of 
revenue  took  the  form  of  a  document  by  which 
the  merchants,  agriculturists,  and  other  working 
classes  were  directed  to  make  a  certain  monthly 
or  yearly  contribution  towards  some  temple,  or 
charity,  or  to  learned  Brahmans.  These  grants 
were  inscribed  on  copper  plates  or  tablets  with 
the  signature  of  the  person  making  the  gift  and 
the  seal  and  the  signature  of  the  king  who  was 
responsible  for  the  grant.  They  contained  the 
conditions  and  objects  of  the  grant  together 
with  the  full  description  of  the  family,  caste, 
and  the  names  of  the  grantor  and  grantee,  and 
the  time  of  the  grant.^  The  grants  made  by  the 
king  himself  contained  his  seal  and  signature 
alone  and  the  name  of  the  scribe.^  These  docu- 
ments were  required  not  to  give  validity  to  the 
gift  itself  which  was  completed  by  the  accept- 
ance but  for  securing  their  permanence.^ 

The  next  class  of  public  documents  was 
the' Jayapatra  (judgment  or  decree).  It  was 
awarded  not  only  to  the  successful  claimant 
for  ensuring  his  rights  but  also  to  the  defeated 
.party  for  collecting  the  prescribed  fines.  While 
the    term    Jayapatra  specifies  in  general  all 

*  Smrithi  Ch.  p.  126. 

*  Vyasa ;  Smrithi  Oh.  p.  127. 
«  Smrithi  Ch.  p.  128. 


106  ANCIBNT    HINDU   JUDICATURE.  [CHAP.    VIL 

judgments  including  those  passed  on  admission, 
the  term  qr5?r?^R  (Paschathkara)  is  used  by  Ka- 
tyayana  with  reference  to  contested  judgments. 
Such  Jayapatra  contained  briefly  the  allega- 
tions of  both  the  parties,  the  evidence  adduced 
in  proof  thereof,  and  the  conclusions  of  the 
assembly  with  their  reasons,  based  upon  the 
particular  texts  of  the  Smritis  governing  the 
case.  The  opinions  of  the  members  of  the 
assembly  or  of  the  President,  or  of  the  king 
were  required  to  be  written  in  their  own 
hand.^  It  was  granted  to  the  party  with  the 
seal  of  the  king  affixed.  Such  public  documents 
bearing  the  signature  and  the  seal  of  the  king 
are  in  themselves  proper  evidence  of  the  matters 
to  which  they  relate.^ 

The  other  two  kinds  of  public  documents 
relate  to  orders  ^Rrr  by  the  king  to  his  servants 
and  tributary  chiefs  and  also  requests  iT^r  to 
his  spiritual  adviser  and  priest  and  other  vener- 
able persons  and  independent  princes.^ 

PRIVATE   DOCUMENTS. 

Laukika  or  private  documents  were  classed 
either  as  ^fTcT  (Swakrita)  written  by  one  self 
with  or  without  any  attestation  of  witnesses,  or 
«5R[^cr    (Anyakrita)  written  by    another    and 

»  Vyasa  and  Brihaepati  ;  Smrithi  Ob.  pp.  129  &  !80. 

•  Mitaksharp,  p.  162. 

»    Vaeishta  in  Smrithi  Cb.  p.  131. 
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attested  by  some  witnesses/  The  absence  of 
attestation  invalidates  the  latter.-  These  docu- 
ments must  be  written  in  clear  characters  and 
in  intelligible  language.^  They  must  specify  the 
year,  month,  Paksha  (solar  half  or  lunar  halfX 
date,  the  names  of  the  obligor  and  the  obligee 
and  their  fathers,  their  caste  and  Gotra,  and 
other  particulars  about  the  amount  lent, 
rate  of  interest,  and  time  of  repayment,  &c.* 
After  execution,  the  obligor  shall  state  at  the 
endabove  his  signature  that  it  has  been  execut- 
ed with  his  consent.  The  witnesses  also  shall 
sign  giving  their  father's  name  and  stating 
that  they  are  witnesses  to  the  said  transaction. 
If  the  executant  or  the  witness  is  unable  to 
write,  he  shall  get  another  witness  to  write  for 
him  in  the  presence  of  the  other  witnesses^. 
The  writer  of  the  document  shall  state  at  the 
end  giving  also  his  description,  that  it  has  been 
written  by  him  with  the  consent  of  both  parties.^ 
Usually  every  document  containing  the  names 
of  both  parties,  two  witnesses,  and  the  writer  is 
called  ^igr^S"  Pancharoodha  (having  5  persons). 

»  Narada,  Ch.  III.  v.  135. 

«  Smrithi  Ch.  p.  140. 

«  Narada,  Ch.  TIL  V.  136. 

•  TagDa.,  Part  II.  Cb.  VII.  v.  84  ;  Mitakshara,  page  16a. 

•  Narada,  Srorifhi  Cb   p.  134. 

•  y»gDa  Pt.  II.  Cb.  VIJ.  V.  85  to  88. 
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The  witnesses  may  be  two  in  number  or  multi- 
ples of  two  according  to  the  usage  of  the 
country^ 

There  are  8  kinds  of  private  documents 
according  to  Vyasa.  Including  the  two  kinds  of 
documents  above  described  called  Swakrita 
and  Anyakrita,  also  described  as  Swahasta 
and  Cheeraka,  (?^f^  and  =^K^),  there  are  ten 
varieties  of  them  enumerated  by  Vyasa  and 
Prajapati,  viz. : 

1.  Receipt  OT^^^*r%cr  (Upagatha). 

2.  Adhi  patra  (mortgage)  ^rrf^Tfr. 

3.  Krayapatra  (sale)  ^mm. 

4.  Sthithipatra  ]%rr%qr^. 

5.  Sandhipatra   ^f^TT^T. 

6.  Vishudhi  patra  fqrsf«r<??r. 

7.  Vibhagha  patra  (deed  of  partition) 

8.  Dana  patra  (deed  of  gift)    ^Rqr^. 

9.  Dasa  patra  ^r^T^. 

10.    Document  settling  boundary  dispute 

=^?^  (Cheeraka)  is  the  name  applied  to  docu- 
ments written  by  recognized  document- writers 
of  any  place.  The  Upagatha  (receipt)  is  usual- 
ly written  by  the  person  making  the  pay- 
ment and  signed  by  the  person  receiving   it. 

»     Mitakshara,  pp.  159  <fc  160 ;  Smrithi  Oh.  p.  134.. 
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The  Stithipatra  is  an  agreement  entered  into 
between  merchants,  townsmen,  and  other  col- 
lection of  individuals  fixing  a  certain  mode 
of  conduct  among  themselves.  Vishudhi  patra 
was  a  document  awarded  to  a  party  who 
underwent  certain  purificatory  ceremonies  for 
some  offences.  iDasapatra  (slavery  bond)  was 
a  bond  executed  by  a  man  having  no  food 
or  raiment  in  a  forest  to  another  agreeing 
to  do  certain  acts^  Seemavivadapatra 
settled  boundary  disputes  and  was  perhaps  in 
the  nature  of  a  plan.  The  other  documents 
evidencing  gift,  |sale,  and  mortgage  do  not  call 
for  any  description.  Partition  deed  entered 
into  with  the  consent  of  all  the  sharers  and 
attested  by  witnesses  alone  is  valid.  Otherwise 
even  if  the  father  himself  executes  it,  it  is  not 
valid.  According  to  Sukraneethi  the  other  pri- 
vate documents  relating  to  gift,  sale  and 
purchase  of  immoveable  property  also  depended 
for  their  validity  upon  the  consent  of  co-sharers 
and  the  attestation  of  the  chief  men  of  the 
village^ 

In  all  these  private  transactions,  docu- 
ments are  insisted  on  as  placing  the  matter 
beyond  all  doubt  whenever  future  disputes 
should  arise.     It  follows  therefore  that  a  person 

1  Smrithi  Cb.  pp.  135  &  136. 

a  Sukra  Niti  Ch.  IV.  S.  V.  v.  173  &  174. 
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receiving  a  gift  should  not  write  the  gift  deed 
himself  nor  should  a  creditor  write  the  debt 
bond.  On  account  of  their  usefulness  in 
terminating  future  disputes,  documents  are 
-even  permitted  to  be  renewed,  whenever  neces- 
sary ^ 

The  Swakrita  document  written  by  the 
obligor  himself  though  unattested  by  witnesses 
is  proper  evidence  unless  it  has  been  brought 
about  by  force  or  fraud  or  fear  or  intoxication 
and  such  other  causes^.  According  to  Narada, 
documents  written  under  such  circumstances  as 
well  as  those  executed  by  women  and  children 
are  not  proper  evidence^  These  invalidating 
circumstances  apply  to  Anyakrita  documents 
as  well. 

Non- production  of  documents  : — When  the 
document  is  not  available  for  settling  the 
future  dispute  between  the  parties,  it  may  be 
renewed  with  the  consent  of  both  parties.  It 
may  not  be  available  either  because  it  is  kept  in 
a  distant  country,  or  because  its  characters  are 
not  legible  or  the  language  unintelligible,  or 
because  it  is  lost  or  because  it  has  become  faded, 
or  has  been  stolen,  burnt,  mutilated,  or  torn  to 
pieces*.    Under  these  circumstances,  it  may  be 

»   Smrithi  Cb.  p.  138. 

»  Yagna  Pfc.  II.  Cb.  VII.  ?.  89. 

8  Narada  Gh.  III.  v.  137. 

•  Yagua  Pt.  II.  Ch.  VII.  ▼.  91. 
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renewed,  if  the  other  party  is  willing  to  do  it. 
If  not,  the  party  relying  on  it  should  be  allowed 
sufficient  time  to  produce  it,  for  the  settlement 
of  the  disputed  When  it  is  in  an  inaccessible 
place,  or  lost,  or  destroyed,  it  may  be  proved  by 
the  evidence  of  witnesses  who  have  attested  it^ . 
Determination  of  the  genuineness  and  validity 
of  documents: — Interpolation  of  words  or 
sentences  as  well  as  other  suspicious  circum- 
stances may  throw  doubt  on  the  genuineness 
of  a  document.  Documents  looking  fresh 
though  purporting  to  be  old  and  faded  docu- 
'  ments  though  recently  executed  require  scru- 
tiny ^  Also  documents  executed  in  death-bed, 
or  at  nights,  or  by  women  and  children,  under 
some  fraud,  tear,  or  force,  or  under  mental  dis- 
tress or  unconsciousness  are  not  valid .  These 
disabilities  attach  also  to  the  writer  and  the 
attesting  witnesses*.  Documents  written  or 
attested  by  persohs  of  bad  character  may  be 
suspected  to  be  spurious^  These  latent  defects 
and  invalidating  circumstances  must  be  pointed 
out  by  the  parties  to  the  Court  only  before  the 
conclusion   of  the   trial,   while  the  Courts  are 

^   Mitakshara  p.  162. 

*  Narada  Ch.  III.  v.  U2. 

'  Katyana  and  Hareetha  in  Smrithi  Ob.  p.  141. 

*  Brihaspati,  Katyayana  and  Narada. 
■  Katyayana,  Smrithi  Ch.  p.  142. 
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bound  to  take  notice  of  the  patent  defects^ . 
These  defects  if  discovered  or  urged  after  the 
termination  of  the  dispute  do  not  detract  from 
the  validity  of  the  decision  according  to  Bra- 
haspati.  A  document  is  said  to  be  a  forged  one 
^ti^<?^  (Koota  lekhya)  when  either  the  writing 
of  the  document  or  the  attestation  is  denied. 
If  these  doubts  and  defects  are  cleared  up  by 
other  satisfactory  evidence,  then  the  document 
is  said  to  be  genuine  or  valid^ .  In  cases  of 
disputed  genuineness  of  a  document  not  attested 
by  any  witness,  it  may  be  proved  by  com- 
parison of  the  handwriting  of  the  executant 
whether  he  is  alive  or  dead.  Also  the  proba- 
bilities inferred  from  the  attendant  circum- 
stances of  time  and  place,  the  resources  of  the 
parties,  the  peculiarities  of  handwriting,  the 
relationship  and  state  of  feeling  between  the 
parties  may  help  such  decision^.  The  test  of 
comparison  of  handwriting  is  prohibited  in 
respect  of  attested  documents  where  the  oral 
evidence  of  witnesses  would  be  available.  But 
when  all  the  attestors,  the  executant,  and  the 
writer  of  the  document  are  dead,  such  a  conv- 
parison  of  handwriting  is  permitted*. 

i  Smrithi.  Cb.  p.  142, 

*  Katyayara. 

»  Tagna  Pt.  II.  Cb.  VII.  v.  92. 

•*  Smrithi.  pp.  144  &  145. 
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The  presence  of  the  seal  in  public  documents 
like  judgments  and  royal  grants  is  sufficient 
guarantee  of  their  genuineness.^  The  reality  of 
private  documents  may  be  tested  in  the  light  of 
enjoyment  of  the  property  comprised  therein. 
Disputed  debt-bonds  may  derive  some  strength 
either  by  proof  of  payment  of  principal  or 
interest  by  the  debtor  or  by  his  previous  ad- 
mission of  such  execution. 2  Therefore  Brihas- 
pati,  Katyayana,  Vyasa,  and  Narada  warn 
that  too  much  importance  should  not  be 
attached  to  documentary  evidence  as  they  are 
•  liable  to  fabrication  by  clever  forgers  and  dis- 
honest relations.  Documents  coming  from  the 
custody  of  others  who  are  not  parties  to  them 
demand  close  scrutiny  and  in  the  absence  of 
satisfactory  explanation,  may  be  suspected  to  be 
spurious.^ 

The  relative  probative  value  of  each  of 
these  documents  in  cases  of  competition  between 
them  is  also  prescribed.  As  between  two  self- 
written  documents  one  with  the  attestation  of 
witnesses  and  the  other  without  it,  the  attested 
document  is  better  entitled  to  weight.  As  betw  een 
a  self- written  document  and  an  attested  doeu- 
ment  written  by  another,  the  latter  commands 
priority.    Public   documents   override    private 

*  Prajapati  and  Katyayana  Smrithi  Oh.  p.  146. 
»  Smrithi  Ch.  p.  ]  47. 
»  Smrithi  Ob.  p.  148. 
8 
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documents.  Even  among  public  documents 
royal  grants  have  precedence  over  judgments^ 

But  documentary  evidence  of  any  kind 
has  decidedly  superior  probative  force  over  oral 
evidence^.  Therefore  according  to  Brahaspati 
and  Katyayana  the  Courts  should  exclude  all 
oral  evidence  which  runs  counter  to  the  tenor  of 
any  document,  as  otherwise  it  would  open  a 
wide  door  to  fraud  and  perjury  by  nullifying 
the  effect  of  documentary  evidence.^ 

Rights  enforceable  under  a  document  become 
barred  after  30  years  even  though  proof  of  its 
execution  by  witnesses  is  still  available.^ 

Notes  to  Chapter  VII. 

It  would  have  been  observed  in  this  chapter 
that  no  reference  is  made  to  testamentary  docu- 
ments Mr.  Mayne  says  in  his  Treatise  on 
Hindu  Law  and  Usage  (8th  edition  at  p.  551)  : 
"  It  is  admitted  that  the  idea  of  a  will  is  wholly 
unknown  to  Hindu  Law,  and  that  the  native 
languages  do  not  even  possess  a  word  to  express 
the  idea.'*  The  ancient  Hindu  Lawgivers  seem 
to  have  abhorred  the  idea  of  a  man  just  before 
his  death  disposing  of  his  entire  property  in 
favour  of  strangers  or  distributing  it  among  his 

i  Smrithi  Oh.  p.  150. 

•  Samvartha. 

»  Smrithi  Oh.  p.  161. 

*  Kityayana  in  Smrithi  Oh.  pp.  151  &  152. 
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own  kinsmen  according  to  his  will  and  pleasure 
or  his  whim  and  caprice.  Brihaspati  pro- 
hibits the  execution  of  any  document  while 
death  is  impending.  They  seem  to  have  pre- 
sumed, what  is  perhaps  true  in  most  cases,  that  a 
man  just  before  his  death  is  not  likely  to  have 
that  firm  control  over  his  reason  or  passions 
which  would  conduce  to  a  fair  distribution  of 
his  property.  Another  reason  perhaps  was  that 
accumulation  of  wealth  for  individual  needs  or 
for  the  support  of  the  family  beyond  certain 
limits  was  discouraged.  Wealth,  according  to 
the  economic  basis  on  which  the  society  rested 
in  those  days,  was  regarded  as  held  in  trust  for 
the  benefit  of  the  community.  The  householder 
was  enjoined  to  earn,  not  to  fatten  on  luxuries 
but  to  supply  the  wants  of  the  needy  and  the 
helpless.  The  demands  of  the  support  of  the 
family  had  no  doubt  the  first  claim  on  his  affec- 
tion but  they  were  restrained  within  reasonable 
limits.  Subject  to  these  limits  the  true  import  of 
wealth  was  understood  to  facilitate  the  equal 
distribution  of  physical  comforts  for  all  and  its 
accumulation  in  single  hands  or  families  was 
prohibited.  At  any  rate  the  idea  of  testamen- 
tary disposition  is  altogether  a  foreign  importa- 
tion introduced  into  the  country  after  the 
British  advent.  It  is  still  in  a  nebulous  condi- 
tion and  has  not  taken  a  definite  shape.  The 
people  have  not  assimilated  the  idea  properly 
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nor  has  the  Legislature  interfered  to  place  it  on  a- 
secure  basis  as  regards  those  governed  by  the 
Hindu  Law.  In  the  absence  of  definite  statu- 
tory provisions  regarding  the  validity  of  wills, 
the  plea  of  an  oral  will  usually  set  up  in  Indian 
Courts  is  very  often  a  fruitful  source  of  vexa- 
tious litigation  in  India,  and  offers  a  premium  to 
perjured  testimony. 

Another    noteworthy  feature  of  the   ancient 
method  of  proof  was    the   prohibition   of  the 
comparison  of  handwriting  in  respect  of  attested 
documents.    The  modern  Law  of  Evidence  con- 
tains no  such  provision  though  it  is  well  under- 
stood  that  proof  by  comparison  of  handwriting 
is  to  be  resorted  to  only  in  the  absence  of  more 
direct  evidence.    The  modern  jurisprudence  also 
recognizes  the   inconclusive   character  of  such 
mode  of  proof  but  allows  its  use  along  with 
other  evidence,  with  the  result  that  some  times 
Indian  Courts  are    tempted    to  attach  undue 
importance  to  the  comparison  of  handwriting 
and  signature.     In   India   where   a  large  pro- 
portion of  the  population  is  still  illiterate  it  is 
worthy  of  consideration  how  far  such  an  un- 
restricted use  of  this  kind  of  proof  can  be  re- 
<x)gnized  by  the  Legislature. 


CHAPTER  VIIL 
DIVINE  PROOF  (DIVYA  PRAMANA). 

The  three  kinds  of  Manushika  Pramana 
(human  proof),  viz.,  oral  evidence,  documentary- 
evidence  and  possession  have  been  dealt  with. 
There  remains  the  divine  form  of  proof  to  be 
considered. 

There  are  five  forms  of  divine  proof  which 
are  employed  in  deciding  Mahabhi yoga (JTfTP^rJtT) 
disputes.  Vyavahara  as  stated  above  may  be 
either  Tatvabhiyoga  or  Sankhabhiyoga. 
Thathvabhiyoga  again  may  relate  to  serious 
matters  or  involve  large  interests  in  which  case 
they  are  called  Mahabhiyoga.  If  the  Vyava- 
hara relates  to  trivial  matters  it  is  called 
Alpabhiyoga  (^T^prq^).  The  five  forms  are  by 
the  use  of  (1)  The  Thula  (balance),  (2)  Agni  (fire), 
(3)  Apas  (water),  (4)  Visha  (poison)  and  (5)  a 
Kosa  (vessel),  which  will  be  dealt  with  more  in 
detail  below.  There  are  two  other  forms  which 
are  used  in  the  decision  of  Alpabhiyoga  and 
:Sankhabhiyoga,  ri2;.,by  the  useof  Thandula  (rice) 
and  Taptha  Masha.  The  Kosa  form  may  also 
be  used  for  Alpabhiyoga  and  Sankhabhiyoga. 
The  punishment  after  resort  to  such  mode  of 
proof  falls  on  the  person  who  f^ils  in  his  action. 
Either  the  Arthee  or  the  Prathyarlhee  (Plain- 
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tiff  or  the  Defendant)  may  by  agreement  have 
recourse  to  such  proof.  For,  as  in  the  case  of 
Manushika  Pramana,  it  is  not  that  only  the 
person  on  whom  the  burden  of  proof  lies 
who  can  resort  to  divine  proof.  Therefore 
divine  proof  may  be  resorted  to  either  by  the 
Arthee  (plaintiff)  or  by  the  Prathyarthee 
.(defendant)  in  the  pleas  of  denial  of  claim 
(ftx^Tf^),  confession  and  avoidance,  (Prathya- 
vaskandhana)^and  (Poorvanyaya),  res  judicata}. 

Though  as  a  general  rule,  the  five  forms 
of  Divya  Pramana,  viz.,  Thula,  etc.,  are  to  be 
employed  only  in  Mahabhiyoga  actions,  still  in 
cases  of  suspicion  of  disloyalty  to  the  king  or 
suspicion  of  commission  of  heinous  offences,  of 
murder  of  a  Brahman  and  such  other  sins,  and 
suspicion  of  commission  of  serious  thefts,  these 
forms  may  be  employed.^  The  Tandoola  form 
however  applies  only  to  cases  of  suspicion  of 
petty  thefts,  and  Taptha  Masha  to  cases  of 
suspicion  of  serious  thefts^. 

The  other  forms  of  vows  referred  to  by 
Manu  have  reference  to  the  establishment  of 
truth  in  minor  matters,  such  as,  swearing  on 
truth,  vehicle,  weapon,  cows,    grain,  and  gold 

1  YagnaPt.lI,  Oh.VIII  v.  95;  Mitakshara,  pp.  163  &,. 

164. 

^     «*  Yagna  Part  11,  Ch.  Vlll.  v.  96. 
«  Mitakshara,  p.  164. 
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or  by  touching  the  head  of  one's  wife,  children 
or  friends,  as  explained  by  Narada.^ 

These  Divya  Pramanas  and  vows  may  be 
resorted  to  in  disputes  about  debts,  etc.,  just  as  it 
may  be  found  necessary.  Though  ordinarily 
Divya  Pramana  ought  not  to  be  resorted  to 
when  Manushika  Pramana  is  available,  still  in 
cases  of  disputes  about  debts,  etc.,  in  addition  to 
Manushika  Pramana,  Divya  Pramana  may  be 
invoked  by  the  JTc^T^  (Defendant)  for  the  sake  of 
getting  punishment  inflicted  on  the  unsuccessful 
party  as  the  Divya  Pramana  resting,  as  it  does, 
upon  Divine  truth  and  Dharma,  is  not  subject  to 
any  of  the  infirmities  attaching  to  oral  evidence. 
Under  ordinary  circumstances  Divya  Pramana 
cannot  be  resorted  to  for  settling  disputes  about 
immoveable  property.  Of  course  when  Manushika 
Pramana  is  not  available,  Divya  Pramana  may 
be  had  recourse  to  even  in  cases  of  disputes 
about  immoveable  property.^ 

MODES  OF   ADMINISTERING   DIVYA  PRAMANA. 

Preparation  and  time  for  the  same  : — The 
person  agreeing  to  take  the  Divya  Pramana 
shall  keep  fast  the  previous  day  and  bathe  with 
his  garment  on,  early  next  morning,  and  go 
through  theJDivya  Pramana  as  prescribed,  in  the 
presence    of     the     king     or    the    Pradvivaka, 

»   Narada  Ch.  IV.  v.  248  to  250. 
»  Mitakshara,  p.  165. 
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Sabhya«,  and  Brahmanas.  The  fast  may  extend 
over  one  night  or  three  nights  according  to  the 
physical  condition  of  the  person  observing  it  and 
the  gravity  or  otherwise  of  the  matter  in 
dispute.  These  rules  apply  to  thePradvivaka  also 
who  while  observing  them  himself  must  enforce 
ihe  observance  of  it  by  the  party  concerned. 
Though  the  rule  allows  its  being  done  on  an 
early  morning,  still  recognised  usage  requires  it 
to  be  gone  through  on  a  Sunday.  And  certain 
periods  of  the  day  are  prescribed  for  particular 
forms  of  proof.  The  Agni  and  the  Ghata  and  the 
Kosa  forms  are  to  be  gone  through  in  the  early  part 
of  the  day  while iin  the  mid-day  the  Jala  (water) 
form  is  to  be  employed.  The  Visha  (poison)  is 
to  be  given  only  in  the  night  when  it  is  cool. 
In  respect  of  other  forms  not  particularly  speci- 
fied, they  are  to  be  resorted  to  only  in  the  early 
part  of  the  day.  They  should  not  be  gone 
through  in  the  afternoon,  midday,  or  in  twilight. 
Certain  seasons  of  the  year  also  are  prescribed 
for  certain  forms  and  certain  seasons  are 
prohibited  for  certain  forms.  The  Kosa  together 
with  the  ordinary  (Sapathas)  vows,  Tandula 
and  Tula  may  be  resorted  to  at  all  seasons. 
The  Agni  form  may  be  applied  in  the  Sisira, 
Hemantha  and  Varsha  (cold,  frosty  and  rainy 
months)  and  Jala  form  in  the  month  of  Saradand 
Greeshma  (summer  and  autumn)  and  the  Visha 
in  the  seasons  of  Hemantha  and  Sisira.    In  the 
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months  of  Ghitra,  Vaisakha  and  Margasira 
(April,  May,  November  and  December)  also,  ordi- 
narily these  forms  may  be  resorted  to.  The  Jala 
form  ought  not  to  be  resorted  to  in  the  cold 
season  extending  over  Hemantha,  Sisira  and 
Varsha  ;  Agni  not  to  be  resorted  to  in  the  hot 
season  ;  Visba  not  to  be  resorted  to  in  the  rainy 
season  ;  and  Thula  not  to  be  resorted  to  in  the 
windy  season.* 

Rules  as  to  forms  applicable  to  certain 
persons  .'—Women,  children,  old  persons,  blind 
and  lame  men,  Brahmanas,  sick  persons,  may 
take  to  the  Thula  form,  Kshathriyas  to  the  Agni 
form,  Vaisyas  to  the  Jala  form,  and  Sudras  to  the 
Visha  of  seven  grains.^  The  rule  prohibiting 
women  altogether  from  resorting  to  Oivya 
Pramana  applies  to  cases  where  only  one 
of  the  parties  to  the  \"  yavahara  is  a  woman. 
In  such  cases  the  adversary  alone  can  r-^sort  to 
it.  If  however  both  parties  are  women  rho  rule 
applies,  in  which  case  only  the  Tula  form  maty 
be  ordinarily  employed.  Also  in  cases  a  [gainst 
women  of  suspicion  of  heinous  off^Micos  the 
Tula  form  applies.  The  Visha  and  the  Jala  forms 
also  are  prohibited  in  the  case  of  women  and 
children.  The  Thula  form  is  prescri*  v^d  only  as 
a  general  rule  in  the  case  of  w  »men  and 
Brahmanas  and  not  as  an  invarial  -   ui^.     In 

1  Mitaksharj,  pp.  165  &  166. 
*  YagnaPt  11  Cb,  V(:t.  v.  98. 
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the  case  of  a  Brahman,  excepting  the  Visha,  the 
other  forms  also  may  be  employed.  In  the  case 
of  some  persons  suffering  from  particular 
diseases  certain  forms  are  to  be  avoided.  Lep- 
rous people  may  avoid  the  Agni  form  and  as- 
thmatic people  the  Jala  form,  and  persons  suffer- 
ing from  bile  and  phlegm  may  avoid  the  Visha 
form.  Weak  people  may  avoid  the  Jala,  Agni, 
and  Visha  forms.  Finally  the  form  to  be  employ- 
ed will  depend,  like  the  rule  as  to  seasons,  also 
upon  caste,  age,  and  health  of  the  persons  seeking 
to  take  such  mode  of  proof.i  It  has  been  stated 
before  that  the  four  forms  of  Divya  Pramana 
(Agni,  Jala,  Visha  and  Thula)  are  to  be 
employed  only  in  Mahabhiyoga  actions.  If  the 
value  of  the  action  exceeds  1000  panas  (copper) 
they  are  called  Mahabhiyoga  actions.^  The 
saying  of  Pitamaha  to  the  effect  that  in 
actions  of  the  value  of  1000  panams,  the  ghata 
is  to  be  given  ;  in  actions  of  half  the  value  (500), 
fy-e ;  and  in  actions  of  half  of  that  value 
(250)  water ;  and  in  actions  of  the  half  of  the 
latter  (125),  poison,  has  reference  to  cases  of 
disputes  about  money  when  the  misappropria- 
tion amounts  to  grave  sin.  In  cases  of  denial 
of  gift  and  in  cases  of  theft  and  assault  though 
the  value  of  the  objects  in  dispute  be  small, 
Divya  Pramana  may  be  resorted  to  according, 

1   Mitakshara.  p.  165  &  166. 

*  Yagna  Pfc.  II.  Ch.  VIII.  v.  99. 
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to  (Katyayana).  Katyayana  says  that  the 
king  shall  ascertain  the  value  of  the  subject- 
matter  of  the  dispute  in  gold  and  decide  the  form 
of  Divya  Pramana  accordingly.  If  100  suvar- 
nas,  Visha  shall  be  given  ;  if  80,  Agni  ;  if  60, 
Jala ;  if  24,  Ghata  ;  if  10  or  20,  Kosha  ;  if  5  or  half 
of  it,  Tandula  ;  if  half  of  2j^,  the  head  of  the  son 
shall  be  touched.  If  half  of  1},  other  ordinary 
worldly  vows  are  prescribed. ^ 

The  rule  that  the  application  of  these  four 
forms  of  Divya  Pramana  is  dependent  upon  the 
value  of  the  action  exceeding  1000  panas,  does 
not  apply  to  the  offence  of  treason  and  other 
grave  offences.  In  the  case  of  persons  accused  of 
heinous  sins  (Mahapataka)  the  Tula  is  to  be 
placed  in  the  temple ;  in  the  case  of  persons 
accused  of  treason,  in  front  of  the  palace  ;  in  the 
case  of  low  born,  in  the  crossing  of  the  four 
streets  ;  and  in  the  case  of  others,  in  the  hall  of 
the  judicial  assembly. 

The  modes  of  taking  various  forms :  Tula 
form : — A  Tula  (balance)  of  certain  dimensions 
and  certain  description  shall  be  made.  It  shall 
be  worshipped  by  invoking  the  presiding  deities 
and  offering  worship  to  them.  The  Pradvivaka 
should  address  it  as  follows  :  "Oh  God  Dharma, 
enter  this  Divya  Pramana  with  the  Lokapalas, 
and  the  Vasus,  Adityas,  and  Marutganas." 
There  shall  be  various  flowers,  incense,  and  food 

*  Mitakehara,  p.  166. 
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offered  to  these  deities.  Then  the  matter  in 
dispute  shall  be  written  on  a  piece  of  paper. 
This  paper  shall  be  placed  on  the  head  of  the 
person  taking  this  Praniana  with  this  Manthra  : 

sTfa^r^^  ^^=^^?^qr  ^jfa?^r^r%  ^^t^  II 
These  foregoing  rules  apply  to  all  forms.   The 
Pradvivaka  shall  address  the  following  special 
Manthras  in  the  respective  special  forms :    In 
the  case  of  Tula,  he  shall  say  :— 

^^Rr^jfjjfS^  z^Kj^iz^  ^i  II 

K^^m  ^^^?q[^f  TrrrR  iir^rf^  II 

cf^^  ^^^r^^r^JTcR^n  ^if^  II 
The  person  undergoing  this  Pramana  shall 
get  himself  weighed  in  the  balance  with  mud, 
bricks,  or  wood  in  the  other  scale  until  the  scales 
are  even,  and  mark  the  scale  with  some  chalk. 
Then  he  shall  get  down  and  repeat  the  follow- 
ing Manthra^ : — 

^m^  ^^  ^^jwj  m^pm  R^r=^^  II 
^^%5PTqt'4  m  ^^JJm^^^^^^,  II 

-*     Ya.^na.  Pt.  11.  Ch.  VIII.  ?.  101  &  102. 
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The  Pradvivaka  shall  then  place  the  paper 
again  on  the  head  of  the  person  and  weigh  him 
for  some  time  in  the  presence  of  persons  who 
know  how  to  weigh.  If  the  scale  goes  down 
or  is  equal,  he  shall  be  considered  guilty.  If  it 
goes  above,  he  shall  be  deemed  innocent-  If  it 
goes  down,  the  offence  is  considered  very  serious. 
If  it  remains  equal,  it  shall  be  considered  slight. 
The  persons  selected  to  decide  this  weighing 
shall  report  to  the  king  who  should  act  on  it.^ 

Agni  Pramana  (Ordeal  by  Fire)  ;— >The  com- 
mon rules  laid  down  as  stated  above  apply 
to  all  the  ordeals.  The  following  are  particular 
rules  to  be  observed  in  the  ordeal  by  fire.  The 
hands  of  the  person  undergoing  this  ordeal  are 
rubbed  with  rice  and  seven  Pippal  leaves  are 
put  in  both  the  hands  folded  after  marking  any 
scars  or  wounds  in  them  with  Alaka  juice. 
Both  the  hands  are  tied  with  seven  white 
threads.^  Then  seven  leaves  of  Shamee  tree 
and  seven  blades  of  grass  together  with  coloured 
rice  and  flowers  are  put  over  the  Pippal  leaves. 
In  the  absence  of  Pippal  leaves  Asoka  leaves 
may  be  substituted. 

The  Pradvivaka  should  make  108  offerings 
of  ghee  in  ordinary  fire  kept  on  the  south- 
ern side  of  the  i circle  made  for  the  ordeal  and 
have  the  piece  of  iron  heated  three  times  in  the 

*     Mitakshara,  pp.  168  <fc  170. 
3     Yagaa.  Pt.  II  Oh.  VIII.  v.  103. 
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fire.  The  first  two  times  it  is  heated,  it  shall  be 
dipped  in  water.  The  Pradvivaka  shall  utter 
the  following  Manthras  to  the  piece  of  iron 
heated  for  the  third  time. 

m  3^Tr%  I  q^iTi^RTiw^  3^&  II 
^J^  ^^JK^J^  <^f%^JTR;  ^^  tf^t^  i 

c^TF^  €^mf  3T?cra?^ftr  ^rfe^  I 
c^fl^  ^^r'R  ^  f^fqfR  JTF^^r:  I) 

cf^^  !^^2Tr^^r^^cf=^^r3^fr%  II 
Oh  Agni,  Thou  art  the  four  Vedas  and 
sacrifices  are  offered  to  thee.  Thou  art  the 
mouth-piece  of  all  the  Gods  and  of  all  who  teach 
Brahma.  Thou  living  in  the  stomach  of  all 
beings  knowest  right  and  wrong.  As  thou 
purifiest  sins,  thou  art  called  Pavaka  (Purifier). 
Show  thyself  as  the  consumer  in  sinful  beings 
and  become  cold  in  pure  beings.  Thou  movest 
in  the  hearts  of  all  Devas  and  witnesseth  all 
things,  Thou  alone  knowest  things  which  men 
cannot  discern.  This  man  being  impleaded  in 
an  action  seeks  thy  purification  to  vindicate 
himself.  Protect  him  therefore  from  this  cloud 
on  his  character. 
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After  this  preparation,  the  person  seeking  the 
ordeal  shall  utter  the  following  manthra : — 

^rftr^g^  ^m'^t  jrfl^  wm  ll^ 

Oh  Agni,  Thou    movest    in    the   innermost 
hearts  of  all  beings  and   purifiest  all  things. 
Endowed  with  keen  insight,  Thou  canst  like  a. 
witness  speak   out    truth    between  right  and 
wrong. 

In  his  hands  shall  be  placed  a  ball  of  red- 
hot  iron  of  8  inches  diameter  weighing  50 
palams.2  He  shall  go  slowly  seven  rounds  in  a 
circle  with  this  iron  in  his  hands.  The  first 
circle  shall  be  of  sixteen  inches  diameter.  *  The 
remaining  7  circles  shall  be  concentric  each 
being  16  inches  away  from  the  other.  Standing 
on  the  8th  circle  after  completing  his  7  rounds, 
he  shall  throw  the  iron  piece  on  the  9th  circle 
and  rub  his  hands  with  rice.  If  he  is  pure,  his 
hands  shall  remain  unburnt.  If  the  ball  falls 
down  in  the  meaja while  or  if  there  is  any  fur- 
ther doubt,  he  shall  undergo  the  same  ordeal 
once  over  again^  The  rules  as  to  the  fasting, 
bathing,   and   tying  up  the  paper  containing 

»  Yagna.  Pt.  II.  Ch.  VIII.  v.  104. 

^  Yagna.  Pt.  II.  Ch.  VIII  v.  105. 

>  Yagna.  Pt.  II.  Ch.  VIII  v.  106. 

*  Yagna.  Pt.  II.  Ch.  Vllf.  v.  107. 
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the  subject-matter  of  the  dispute  on  the  head 
apply  to  this  ordeal  also.^. 

Ordeal  by  water :— Havii;i^  performed  the 
preliminary  rights  prescribed'  for  all  these 
ordeals,  the  Pradvivaka  shall  titter  some  Man- 
thras  invoking  God  Varuna  as  the  purifier  of 
all  men  and  things.  The  per^n  undergoing 
the  ordeal  shall  then  stand  facing  the  east  in 
navel-deep  water  holding  a  stick  of  sacrificial 
wood  and  invoke  God  Varuna  to  establish  his 
innocence,  whereupon  his  thighs  shall  be 
dragged  in  water.  It  may  be  done  in  slow 
running  rivers,  in  the  sea,  in  ponds,  and  tanks. 
Shallow  water  and  places  where  there  are 
crocodiles  and  weeds  and  mire  shall  be  avoided. 
It  cannot  be  done  in  any  receptacle  containing 
water.  After  this,  two  agile  persons  should 
«tand  one  at  the  place  where  a  Torana  is  fixed 
and  wherefrom  three  arrows  are  shot  and 
another  at  the  place  where  the  middle  of  the 
three  arrows  has  fallen.  As  sooxx  as  the  person 
undergoing  the  ordeal  plunges  *  in  water,  the 
Urst  person  shall  run  up  to  the  second.  On  the 
former  reaching  the  place  where  the  arrow  has 
fallen,  the  second  shall  run  back  with  the  arrow 
to  the  place  where  the  person  had  plunged 
in  water  and  if  he'. sees  him  stiP  completely 
plunged  in  water,  the  subject  of  the  ordeal 
^hall  be  declared  innocent.    If.  h<e  be   found 

1     Mitakshara,  pp.  171  to  170. 
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floating  on  the  top,  he  shall  be  found  guilty. 
If  any  portion  of  the  body  such  as  the  ear  or 
nose  be  visible  on  the  surface  or  if  he  shall  have 
moved  from  that  place  to  another,  the  ordeal 
shall  not  be  deemed  successful.  The  running 
and  plunging  shall  commence  simultaneously 
as  soon  as  the  Pradvivaka  claps  his  hand  thrice.^ 

Ordeal  by  poison :  ( Vishavidhi) : — The  Prad- 
vivaka shall  after  undergoing  the  prelimin- 
ary rites  administer  the  poison  to  the  person 
undergoing  the  ordeal.  The  person  shall  stand 
facing  south  and,  having  uttered  the  Manthras 
invoking  the  God  of  poison  to  purify  him,  shall 
take  poison  of  the  Himalayan  regions.  If  the 
poison  does  not  produce  any  of  its  ordinary 
effects  in  his  body,  at  the  end  of  the  prescribed 
time,  he  shall  be  declared  pure.  The  time  limit 
is  500  beats  with  the  hand  or  the  end  of  the 
day.  Afterwards  he  may  be  treated  witH 
antidotes  for  poison.  The  quantity  of  poison 
and  the  time  of  day  and  season  in  which  it 
ought  to  be  given  are  also  prescribed^ 

Ordeal  by  drinking  water  :  (Kosa  Vidhi)  : — 
After  observing  the  ceremonies  prescribed  in 
general  for  all  these  ordeals,  the  Pradvivaka 
shall  perform  the  pooja  of  some  fierce  deities 

1     Yagna.  Ft.  II.  Ch.  Vill.  v.    108  &  109.    Mitakshara, 

pp.  174  &  175. 
«     Yagna.  Pt.  II.  Ch.  VIII.  v.  110  &  1 11.     Mitakshara, 

pp.  176  &  177. 
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and  bathe  them  With  water  and  address  some 
Manthras  to    the     holy    water.      The    person 
undergoing  the  ordeal  shall  take  that  water  in 
a  separate  vessel  and  pray  to  it  that  he  might 
be  vindicated  and  drink  three  handfuls  of  that 
water,  standing  in  a  place  where  a  (Mandalam) 
circle  has  been  made  facing  the   sun.     If  with- 
in  14  days  of  taking  such  water,  he    is  not 
visited  With  any  trouble  either  inflicted  by  the 
king  or  through  the  agency  of  the  deities,  he 
shall  be  declared  pure^    This  rule  applies  only 
to  Mahahhiyoga.     In  other  cases  also  Kosavidhi 
is  permitted  and  in  such  cases,  the  periods  of 
3  days,  7  days,  and  a  fortnight  are  fixed.   Rules 
are  laid  down  in  respect  of  (1)  the  deities  to  be 
worshipped  (2)  the  nature  of  the  action  whera 
it  is  to  be  administered,  and  (3)    the  persons 
who  may  undergo  it.     As  a  general  rule,  the 
deity  to  whom  he  is  devoted  shall  be  worship- 
ped.   In  other  cases,  the  sun  shall  be  worshipped 
by  making  a  Mandalam  on  the  ground  worship^ 
ped.    In  the  case  of  thieves  and  of  persons  who 
live  by  using  their  instruments.  Goddess  Durga 
shall  be  worshipped  through  her  Soola.    The 
other  deities  also  are  to  be  worshipped  through 
their  particular  Ayudam  (instruments).     This 
ordeal  may  be  resorted  to  in  actions  resulting 
out  of  breach  of  trust  and  suspicious  acts  and  iii 

1    Yagna.  Pt.  II.  Oh.  VIII*  v.  112  &  US. 
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all  cases  where  the  guilt  is  suspected.  It  is  to 
be  given  to  a  person  who  believes  in  God  and 
who  is  not  afflicted  with  any  other  mental 
worry  and  who  has  fasted  the  previous  day  and 
who  has  bathed  and  is  wearing  wet  cloth.  This 
should  not  be  administered  to  persons  who  arel 
addicted  to  drink  or  sexual  immorality  and  who 
are  swindlers.  It  is  to  be  avoided  in  the  case 
of  serious  offences  or  persons  who  do  not  follow 
the  rules  of  caste,  who  are  low  born,  and  in  the 
case  of  degenerate  persons  and  slaves. 

These  are  the  5  kinds  of  ordeals  ordain- 
ed by  Yagnavalkya  as  applicable  to  Mahabhi- 
yoga  forms  of  action.  There  are  two  other 
ordeals  laid  down  by  other  writers  (Pitamaha) 
as  applicableto  other  minor  kinds  of  Abhiyogha, 
viz.,  Tandoola  Vidhi  ciif^ftf^  and  Thapthara- 
asha  Vidhi  cR'WRr^f^.  Tandoola  Vidhi  is  usually 
applied  to  thieves.  It  consists  of  eating  rice. 
The  rice  shall  be  cleaned  and  kept  mixed  with 
water  in  a  mud  pot  in  the  sun.  The  person 
undergoing  the  ordeal  shall  fast  the  previous 
day  and  after  bathing  the  next  day  shall 
stand  with  his  face  eastwards  with  the  docu- 
ment specifying  the  nature  of  the  act  charged, 
on  his  head,  and  eat  the  rice  and  sit  upon  a 
plailk  made  of  the  holy  fig  tree  or  the  birch 
tree.  If  his  chin  does  not  thereafter  become 
red  or  his  palate  do^  not  get  parched,  or  his 
body  does  hot  tremble,  he  shall  be  declared  purew 
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Thapthamasha  Vidhi : — A  circular  cup  of  ^ 
4  inches  depth  shall  be  filled  with  20  palams  of 
ghee  or  oil  and  heated  and  therein  a  rod  sixteen 
inches  long  made  of  gold,  silver,  or  iron  shall 
be  put.  It  shall  be  picked  up  by  the  thumb  and 
forefinger  by  the  person  undergoing  the  ordeal 
and  if  his  fore  arm  does  not  shiver  or  does  not 
get  scalded,  he  shall  be  declared  pure. 

Another  form  of  this  is  as  follows  : — Ghee  of 
cow's  milk  shall  be  boiled  in  a  metallic  vessel 
or  earthen  pot  and  a  copper  ring  shall  be 
put  into  it  and  taken  out  by  the  person  going 
through  the  ordeal.  If  his  fingers  are  not 
scalded,  he  shall  be  regarded  pure. 

Dharma — Adharma  Vidhi  : — Two  balls  of 
silver  or  iron  or  lead  shall  be  made.  The  silver 
ball  .shall  represent  Dharma  and  the  other  shall 
represent  Adharma,  and  they  shall  be  placed  in 
two  vessels  and  closed.  The  person  undergoing 
jfche  ordeal  shall  be  asked  to  pick  out  one  of  them 
and  he  shall  be  declared  pure  or  otherwise  just 
as  he  may  pick  out  Dharma  or  Adharma. 

The  other  forms  of  ordeals  (Sapathas)  referred 
to  by  Manu  and  others  relate  to  actions  involv- 
ing  small  sums  or  to  some  particular  castes. 
Ordinary  oath  is  prescribed  where  the  subject 
matter  of  the  claim  is  one  Nishka  and  oath  by 
touching  the  feet  when  it  is  2  Nishkas,  and 
.oath  by  foregoing  Punyam  when  it  is  3 
JTishkas  and  the  ordeal    of  drinking  water,  if 
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it  exceeds  these.  Oath  is  administered  to  a 
Brahmana  by  asking  him  to  speak  the  truth, 
to  Kshatriya  by  his  weapons  and  vehicles, 
Vaisya  by  his  gold,  cattle  and  grain,  and  Sudra 
by  invoking  all  sins.  The  person  undergoing 
any  of  these  shall  be  declared  pure,  if  he  does 
not  come  by  any  harm  within  a  certain  fixed 
time. 

The  person  undergoing  all  these  ordeals  and 
declared  pure  shall  be  awarded  half  the  subject- 
matter  of  the  claim  and  the  other  guilty  party 
shall  be  punished.  Seven  kinds  of  punishment 
are  mentioned  for  the  7  ordeals,  for  poison  1000 
panams,  for  water  600,  for  fire  500,  for  Tula 
400,  for  Kosa  300,  for  Tandula  200,  and  for 
Taptha  Masha  100.  This  punishment  is  to  be 
in  addition  to  that  laid  down  for  the  unsuccess- 
ful party  ^. 

Notes  to  Chapter  VIII. 

The  rules  framed  for  divine  proof  of  secular 
facts  need  cause  no  amusement  in  modern  days. 
It  is  no  doubt  a  relic  of  the  primitive  forms  of 
legal  remedies.  From  early  times  some  super- 
natural method  of  deciding  a  dispute  otherwise 
than  on  strictly  legal  forms  of  procedure  has 
been  recognized  both  in  the  East  and  the  West. 
The  Greeks  and  the  ancient  Teutons  preserved 
the  Aryan  institution  of  ordeal.      Vide  Ihering's 

A     Mitakshara,  pp.  178  &  179. 
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*-Evoli|tion  of  the  Aryan,"  p.  13.  In  the  western 
countries  it  took  latterly  the  form  of  ordeal  by 
combat.  India  agreeably  to  its  religious  instinct 
invented  these  divine  ordeals  so  that  what  wa^ 
sought  to  be  decided  in  the  West  by  appeal  to 
brute  force  was  decided  in  the  East  by  a  more 
rational  appeal  to  the  moral  ^nd  spiritual  force 
through  the  supposed  intervention  of  divine 
3.gency.  In  England  evpn  so  recently  as  1819 
a  trial  for  murder  is  recorded  as  having  been 
decided  upon  such  wager  of  battle  (see  the 
report  in  Barnewall  and  Alderson's  Reports,  Vol. 
I,  p.  405  cited  in  Dr.  Markby's  Elements  of  Law, 
page  17).  The  ordeal  by  Divine  Proof  was 
prevalant  in  India  even  during  the  time  of 
the  East  India  Company.  The  various  kinds 
of  oaths  by  which  suits  are  even  now  ad- 
judged in  the  Indian  Courts  bear  ample  testi- 
mony to  the  strong  religious  faith  of  the  com- 
mon people  even  in  modern  times.  The  Indian 
Oaths  Act  has  sanctioned  the  adjudication  of 
disputes  on  oaths  or  affirmations  in  any  form 
common  amongst,  or  held  binding  by,  persons  of 
the  race  or  persuasion  to  which  the  party  chal- 
lenged belongs  and  which  is  not  repugnant  to 
justice  or  decency.  The  latter  restriction  would 
now  exclude  the  various  divine  ordeals  re- 
cognized in  olden  days.  Whatever  may  be 
the  standpoint  from  which  they  may  be  looked 
iat  now,  there  can  b^  no  doubt  that  in  ancient 
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times  it  successfully  checked  perjury  and  re- 
strained false  claims.  Hieun  Tsang  the  famous 
Chinese  traveller  who  was  pefhaps  an  eye- 
witness to  some  of  these  ordeals  describes  them 
with  approval  in  his  Travels  and  says  that  they 
were  regarded  then  as  "  efficient  instruments 
for  the  ascertainment  of  truth." 


CHAPTER  IX. 

SAMSAYA  HETHU  PARAMARASA 
SOME  PRINCIPLES  OF  ADJUDICATION. 

It  is  the  duty  of  the  king  to  find  out  the 
truth  of  a  case  avoiding  all  mistakes  and  detect- 
ing all  frauds^  The  king  shall  endeavour  to 
afford  full  opportunity  to  the  parties  to  furnish 
proof  of  their  claim  having  due  regard  to  the 
difficulties  caused  by  the  act  of  God  or  of  the 
king.  Undue  importance  cannot  be  attached 
to  any  of  the  various  kinds  .  of  proofs  above 
referred  to,  as  each  may  be  aftected  by  some 
infirmity  peculiar  to  it.  The  oral  evidence  is 
likely  to  be  tainted  by  perjury ;  the  document- 
ary evidence  may  be  vitiated  by  forgery ;  the 
proof  by  enjoyment  may  be  deceptive  inas- 
much as  possession  may  have  had  an  unlawful 
origin. 2  The  President  and  the  assembly  shall 
endeavour  always  to  induce  the  parties  to  speak 
out  the  truth  in  which  case  evidence  may  even 
be  dispensed  with.  The  best  proof  is  the  discovery 
of  truth  from  the  admissions  of  parties  ;  in  its 
absence,  resort  to  other  proofs  jbecomes  neces- 

*     Yagna,  11,  v.  19. 

^     Sukra  Niti.  Ch,  IV.  S   V  v.  209  &  215. 


CHAP.  IX.]  SAMSATA  HBTHQ  PARAMARA9A.  137 

sary\  If  a  man  is  able  to  prove  his  right  only 
to  some  of  the  many  things  claimed,  which  have 
been  totally  denied  by  the  adversary  he  shall 
be  entitled  to  all  the  things,  subject  however  to 
the  exception  that  his  right  in  respect  of  any 
thing  not  claimed  before  shall  not  be  allowed^ 
This  rule  is  based  upon  the  presumption  that  the 
defendant  who  has  denied  th^  right  in  respect 
of  all  and  whose  plea  has  been  found  to  be  untrue 
in  respect  of  some,  cannot  be  believed  in  respect 
of  the  rest  and  also  upon  the  converse  presump- 
tion that  the  plaintiff  must  be  believed  as  speak- 
ing the  truth.  Though  the  claim  in  respect  of  the 
rest  not  proved  may  not  be  true,  it  is  no  error  of 
the  Judge=^.  Vignaneswara  accepts  this  rule  laid 
down  by  Yagnavalkya  as  being  in  accordance 
with  natural  presumption  and  logic,  though 
Katyayana  may  be  thought  to  be  of  a  different 
opinion.  He  interprets  the  text  of  Katyayana 
to  the  effect  that  in  the  case  of  various  claims 
only  those  actually  proved  can  be  allowed  as 
referring  to  the  claim  against  the  son  of  the 
deceased  person  who  usually  pleads  ignorance 
of  the  claim.  This  view  is  combated  by  the 
author  of  Smrithi  Chandrika.  However,  there 
is  another  text  of  Katyayana  to  the  effect  that 
-the  claim  cannot  be   allowed,   when  the  proof 

1     Mita,  p.  120. 

3     Yagaa,  p.  II.  Ch.  II.  v.  20. 

»     Mita,  p.  121. 
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adduced  does  not  cover  the  whole  claim  or 
is  i^  excess  of  it.  But  even  according  to 
Katyayana,  in  cases  of  offences  against  life, 
«rf^  (violence),  theft,  and  offences  against 
women,  proof  of  a  p^rt  of  the  claim  q,mounts  to 
proof  of  the  whole. 

The  conduct  of  parties  and  demeanour  of 
witnesses  play  an  important  part  in  determin- 
ing the  truth  of  a  claim.  The  following  demean- 
our discernible  in  the  facial  and  mental  expres- 
sion, words,  and  bodily  movements,  and  actions 
('J^'r^r^r^^^)  not  due  to  fear,  is  considered  bad 
as  throwing  suspicion  on  the  veracity  of  state- 
ments of  witnesses  and  parties.  The  action  is 
not  however  liable  to  be  rejected  on  that  g-round 
alone.  The  conduct  of  the  party  also  may  dis- 
credit his  claim.  Omission  to  examine  witnesses 
cited  or  mentioning  witnesses  not  cited  before, 
and  inconsistent  statements,  or  a  desire  to  evacje 
enquiry  may  tend  to  negative  the  truth  of  his 
claim. 

Facial  expression  is  denoted  by  the  sweat- 
ing of  the  brow  or  by  some  facial  change.  If  a 
man  talks  indistinctly  or  haltingly  or  incoherent- 
ly or  if  he  is  too  voluble  it  is  considered  bad. 
Acts  of  bodily  movement  from  place  to  place  or 
touching  the  lip  with  the  tongue  are  taken  to  be 
another  infirmative  circumstance  in  weighing 
the  evidence.  Not  returning  one's  gaze  or  not 
answering  the  Qvcditn  ih\  t.hcvs  Ihe  nr^nlal 
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attitude  of  evasion.^  Whoever  being  in  a  posi- 
tion to  get  from  the  adversary  the  object  for 
which  he  might  have  sped  but  which  has  been 
surrendered  by  the  adversary,  sues  again  for  the 
same,  or  whoever  after  confessing  judgment  or 
after  the  claim  is  proved  against  him,  absconds, 
or  whoever  being  summoned  before  the  King 
dpes  not  answer  the  claim  shall  npt  only  lose 
the  action  but  also  be  punished.^ 

Conflict  of  Laws. — Some  rules  3,re  laid 
down  for  guidance  in  cases  of  conflict  of  laws. 
Narada  declares  that  justice  should  be  adminis- 
tered in  accordance  with  Dharma  Sastra  and 
Artha  Sastra.  Artha  Sastra  is  used  here  not  in 
the  restricted  sense  of  the  science  of  wealth  but 
in  the  general  sense  of  the  science  of  polity 
which  is  comprised  in  the  Dharma  Sastra  itself. 
Dharma  Sastra  includes  the  four  Vedas  and  their 
Angas,  the  Smritis,  Meemamsa  and  the  Pura- 
nas.^  When  there  is  conflict  between  Dharma 
Sastra  and  Artha  Sastra  (science  of  wealth) 
striftly  so  called,  the  former  should  be  followed. 
According  to  Kautilya's  Artha  Sastra  "  Sacred 
Law  (Dharma),  evidence  (Vyavahara),  history 
(Charitra)  and  edicts  of  kings  (Rajasasana)  are 
the  four  legs  of  law."*    When  the  Sacred  Law 


rna.,  Pt.  II.  Cb.  II.  V.  13  to  15. 
2      Mitakshara,  p.  119. 
»     Smriihi  Ch.  p.  54, 
*     Mr.  Shama  Sastri's  Artha  Sastra,  p.  191. 
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conflicts  with  evidence  or  conduct  (Charitra 
which  is  translated  as  history)  the  sacred  law 
must  govern  the  decision  but  the  sacred  law 
itself  is  however  subordinate  to  the  final  rational 
law  of  the  king  (Dharraanyaya)  based  upon 
equity.^  Where  the  Smritis  which  form  the 
Dharma  Sastra  conflict,  recourse  is  to  be  had 
to  the  principles  of  justice  and  equity  c^PJ 
Nyaya).^  Brihaspathi  suggests  that  all  the  rules 
of  Dharma  Sastra  should  even  in  the  absence  of 
conflict  be  tested  in  the  light  of  these  principles. 
They  are  however  to  be  deduced  not  arbitrarily 
but  from  precedents  by  the  process  of  deductive 
reasoning.^  The  precedents  must  be  taken  to 
serve  only  as  illustrations,  the  matter  in  dispute 
being  decided  essentially  on  its  own  merits. 
When  the  written  law  and  usage  are  not  in 
agreement,  the  written  law  must  be  followed. 
In  the  absence  of  written  law  usage  has  prece- 
dence, provided  it  is  not  inconsistent  with  any 
written  law.  Such  usage  to  be  valid  must  have 
been  observed  by  the  people  of  any  country  ft-om 
time  immemorial.  Such  usages  should  be  record- 
ed by  the  king  and  stamped  with  his  seal.^  In 
the  absence  of  any  particular  usage  the  word  of 

1  Narada,  Ch.  1.  v.  10. 

'  Tagna.  Pt.  II.  Oh.  II.  V.  21. 

8  Smrithi  Ch.  p.  54 ;  Mitaksbara,  p.  122. 

■*  Ka'yayana. 
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the  king  terminates  the  dispute.^  Therefore  it 
follows  that  the  decision  of  any  dispute  depends 
primarily  on  the  Dharma  or  law  as  enunciated 
in  the  Smritis,  and  in  the  absence  of  such 
written  law,  on  usage,  and  finally  in  the  absence 
of  the  usage  on  the  command  of  the  king.  ' 

The  judicial  assembly  determined .  on  which 
party  lay  the  burden  of  proof.P  Proof  was  to 
be  confined  to  the  facts  originally  alleged. 
Any  attempt  at  proof  of  irrelevant  facts  led  not 
only  to  the  loss  of  the  original  action  but  was  also 
visited  with  fine.  Similarly  defg^^ltin  appearance 
of  either  party  resulted  in  the  rejection  of  his 
case.-^  Any  party  who  failed  to  examine  his 
witnesses  even  after  taking  time  therefor  was 
non -suited.^ 

Any  party  who  fraudulently  failed  to  prosecute 
the  case  after  the  commencement  of  the  trial  was 
punished  with  twice  the  fine  inflicted  on  the 
unsucessful  party  though  in  some  cases  compro- 
mise with  the  permission  of, the  king  was  per- 
mitted.^  Compromise  was  recommended  in  cases 
where  the  evidence  was  equally  balanced  or 
where  the  law  came  in  conflict  with  usage.^ 

*  Pitamaha. 

*  Brihaspati  and  Katyayana ;  Smriti  Gb.  p.  113. 
»  Smriti  Oh.  p.  107. 

*  Brihaspati  and  Katyayana. 

*  Brihaspathi,  Smriti  Ch.  p.  112. 

*  Smriti  Ch,  p.  113. 
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If  the  alleged  title  of  the  plaintiff  has  been  dis- 
placed by  proof  of  superior  title  in  the  defendant, 
the  former  can  adduce  evidence  of  his  enjoy- 
ment to  defeat  the  title  of  the  latter.^  When 
there  is  valid  proof  on  both  sides,  in  the  absence 
of  any  other  factor  determining  their  relative 
merits,  the  subsequent  act  ^TR%qr  proved  in  all 
actions  relating  to  property  succeeds,  while 
in  actions  relating  to  pledge,  gift  and  sale  the 
prior  act  succeeds.^ 

Example  1 :  On  a  man  proving  his  adversary's 
possession  by  previous  seizure,  if  the  adversary 
proves  its  subsequent  return,  the  act  of  return 
must  be  accepted  as  true  and  the  adversary 
succeeds. 

Example  2  :  If  a  man  having  first  pledged 
his  land  to  another,  somehow  gets  it  wrongfully 
and  again  pledges  to  successive  persons,  the  first 
act  of  pledge  alone  is  valid.  Similarly  in  cases 
of  gift  and  sale.  ^Though  having  first  parted 
with  ownership  in  the  thing,  he  cannot  legally 
pledge,  give  or  sell  again,  still  it  is  enunciated 
as  a  rule  of  evidence.^ 

Witnesses  have  to  be  examined  by  those  on 
whom  the  burden  of  proof  lies.     When  the  bur- 

^     Yagna.  Pt.  II.  Ob.  II.  v.  J7  ;  l^arada  Oh.  IV.  v.  163. 
a     Tagna.  Pt.  II  Oh.  II.  v.  23.      ^ 
'     Mitakshara,  p.  124. 
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den  has  been  satisfactorily  discharged  the  wit- 
nesses cited  by  the  other  party  need  not  be 
examined.  But  in  pleas  of  confession  and 
avoidance  the  party  alleging  a  subsequent  act 
has  to  prove  it.  In  the  absence  of  any  proof  the 
decision  of  the  king  terminates  the  dispute.^ 

Notes  to  Chapter  IX. 

It  is  interesting  to  notice  the  limited  scope 
which  precedents  were  given  in  adjudications 
in  ancient  days.  Precedents  were  understood 
even  then  to  illustrate  the  existing  law  and 
not  to  create  new  laws.  While  judge-made  law 
is  the  essential  feature  of  the  English  system, 
codified  law  alone  has  been  chiefly  invoked 
in  India  from  the  earliest  times  for  decision. 
The  tendency  has  however  grown  up  in  Indian 
Courts  of  late  to  import  the  decisions  of  foreign 
Courts  into  their  reasoning  and  to  twist  the  codi- 
fied law  of  India  in  accordance  with  the  stand- 
ards of  propriety  and  justice  prevailing  else- 
where. Their  Lordships  of  the  Privy  Council 
have  more  than  once  noticed  this  with  disapprov- 
al. They  say  in  the  course  of  a  judgment 
reported  I.  L.  R.  45  Calcutta  page  878  at  page 
904  "Their  Lordships  cannot  help  deprecating 
the  practice  which  seems  to  be  growing  h\  some 
of  the   Indian  Courts  of  referring  largely   ta 

'     Pitamaba  and  Yyasa  Smriti,  Ch.  p*  123. 
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foreign  decisions.  However  useful  in  their  scien- 
tific study  of  jurisprudence,  judgments  of  foreign 
Courts  to  which  Indian  practitioners  cannot  be 
expected  to  have  access  based  often  on  consider- 
ations and  conditions  totally  differing  from 
those  applicable  to  or  prevailing  in  India,  are 
only  likely  to  confuse  the  administration  of 
justice.'* 


CHAPTER  X. 
JUDGMENT  AND  DECREE,  R^  (NIRNAYA) 

When  the  evidence  in  any  one  of  the  ways 
above  stated  has  been  adduced  and  the  assembly 
has  weighed  it  in  the  light  of  the  principles  laid 
down  in  the  previous  chapter,  it  shall  reduce  its 
conclusion  to  writing  in  the  form  of  a  judgment. 
These  judgments  called  Rofqqw  (Nirnaya  Patra) 
must  narrate  the  matters  in  dispute  together 
with  the  proof  adduced  thereon  and  the  reasons 
for  the  conclusion.  They  must  bear  the  sig- 
nature of  the  Pradvivaka  (President)  and  the 
other  members  of  the  assembly  (Sabhyas)  and 
the  seal  of  the  king.  Each  of  the  Sabhyas 
must  signify  his  assent  to  the  final  verdict  and 
sign  his  name  with  full  description  of  himself. 
For  a  dispute  becomes  finally  settled  only  when 
it  has  the  full  consent  of  the  Sabhyas.  These 
judgments  awarded  to  the  successful  party 
are  called  Jayapathras  (^srqq^T)  and  Heena- 
pathras  (^^TTfT)  are  those  given  to  the  un- 
successful party.  The  former  are  necessary  for 
proving  the  Poorva  Nyaya  (res  judicata)  in 
course  of  time,  while  the  latter  are  required  for 
inflicting  fine  on  the  unsuccessful  party. 

The  party  who  having  admitted   the  claim 
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of  the  adversary  refuses  to  satisfy  it  shall  be 
compelled  to  pay  a  fine  of  one-twentieth  of  the 
amount  to  the  king  in  addition  to  payment  of 
the  amount  claimed  to  the  successful  party. 
But  where  admission  is  followed  by  prompt  pay- 
ment no  fine  is  inflicted.  In  cases  of  disputed 
claims  Vishnu  rnakes  the  successful  party  pay 
one-twentieth  part  of  the  amount  as  remunera- 
tion to  the  king  while  the  defeated  suitor  pay3 
one-tenth  of  the  amount  as  fine.  Manu  prer 
scribes  a  fine  of  double  the  amount  payable  in 
cases  where  the  claim  denied  is  allowed  or  the 
amount  claimed  is  disallowed.  This  is  in  accord- 
ance with  the  principle  of  Narada  that  false 
assertion  of  a  non-existent  claim  is  equally 
punishable  with  the  false  denial  of  a  truthful 
claim.  Yagnav^lkya  fixes  a  fine  equal  to  the 
amount  of  the  claim  where  in  spite  of  total 
denial  it  is  upheld  and  a  fine  of  double  the 
amount  where  the  whole  claim  is  negatived  as 
false.  ^  But  Vyasa  reduces  the  fine  in  either 
case  to  half  the  amount  of  the  claim.  Manu 
permits  the  fine  of  one-tenth  of  the  amount  to 
be  reduced  according  to  the  circumstances  of 
each  case.  Vignaneswara  interprets  the  rule  as 
to  fine  of  double  the  amount  as  restricted  to 
cases  of  debts,  while  the  fine  equal  to  the  amount 
of  the  claim  applies  generally  to  all  actions,  as 

1     Yag.  Partll.  Ch.II.  V.  11. 
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various  kinds  of  fine  are  specially  mentioned 
for  actions  relating  to  debts,  bailments,  and 
pledge. 

Whoever  is  , found  to  have'  misappropriated 
the  money  or  property  of  others  by  reason  of 
long  enjoyment  shall  be  made  to  restore  it  to 
the  owner  and  shall  also  be  liable  to  pay  an 
equal  amount  to  the  king  as  fine.^  In  respect 
of  disputes  about  immoveable  property,  the 
amount  of  fine  shall  be  the  same  as  the  one  levied 
for  destruction  of  boundaries  or  encroachment. 
If  the  fine  so  prescribed  is  inadequate  in  propor- 
tion to  the  wealth  of  the  offender  then  such 
amount  as  the  President  and  the  assembly  may 
fix  shall  be  levied.  In  cases  of  inability  to  pay 
the  fine,  the  punishment  was  commuted  to 
either  imprisonment  or  manual  labour.- 

In  addition  to  the  ordinary  fines  so  im- 
posed for  failure  of  proof,  special  fines  were  levied 
where  the  defeat  of  either  party  was  judged  by 
Divya  Pramana.  The  fine  varied  with  the  form 
of  Divya  Pramana  taken  as  stated  already. 

In  actions  accompanied  by  deposit  of 
money  (Sapana  Vyvahara)  the  deposit  of  the 
unsuccessful  party  was  forfeited  while  the  fine 
also  was  levied  from  him.'^ 

1     Tag.,  Part  II.  Ch.  II.  V.  26. 

»     Katyayana  and  Mita.  page  127, 
»     lag.  Part  II.  Ch.  II.  v.  18, 
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The  original  owner  whose  title  has  been 
questioned,  if  he  fails  to  prove  it,  shall  be 
punished  but  not  his  son  or  son's  son.  In  the 
case  ol  the  son,  he  is  bound  to  prove  posses- 
sion though  without  title  and  if  he  fails  to 
prove  it  he  shall  be  punished.  The  grandson 
who  fails  to  prove  the  fact  ot  inheritance  from 
generation  to  generation  shall  be  punished. 
The  punishment  is  to  be  inflicted  in  addition 
to  the  dismissal  of  the  claim.^ 

An  exception  to  the  rule  that  immemorial 
enjoyment  without  knowledge  of  original  title 
is  proof  of  title  arises  in  the  case  of  a  man  who 
died  before  termination  of  the  dispute.  In  that 
case  the  son  must  prove  title  and  it  will  not 
avail  him  if  he  merely  proves  possession  by 
means  of  witnesses,  as  the  previous  enjoyment 
becomes  tainted  having  been  questioned  in  the 
prior  proceeding.^  This  is  also  the  view  of 
Narada.^ 

Execution. 

The  bubject-matter  of  the  suit  was  restored  to 
the  successful  party  with  damages  for  its 
wrongful  detention.  Sometimes  the  President 
and  the  members  of  the  assembly  chose  two 
persons  as  sureties,  one   for  each  party,  who 

1     Yug.  Part  II.  Ob.  II.  v.  28 ;  Mita.  page  130. 
»     Yag.  Part  II.  Ob.  II.  v.  29. 
»     Narada,  Cb.  IV.  t.  95. 
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should  see  to  the  execution  of  the  decree  that 
may  eventually  be  passed.^  In  the  absence  of 
such  persons  offered  by  either  party,  the  as- 
sembly may  appoint  men  of  their  own  choice 
who  shall  be  paid  their  wages  for  each  day  by 
the  parties.' 


»     Yag.  JPart  11.  Oh.  IJ.  v.  10* 
*     Mita.  page  13  7. 
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